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EXPLANATORY NOTE

The Bill revises and replaces the Agricultural Associations Act, the Agricultural

Societies Act and the Horticultural Societies Act. Obsolete provisions have been removed
and the administrative provisions standardized for all three types of organizations.

The amount or the formula for determining the amount of the grants to be paid are

to be established by regulation.
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An Act respecting

Agricultural and Horticultural Organizations

HER MAJESTY, by and with the advice and consent of the

Legislative Assembly of the Province of Ontario, enacts as

follows:

PARTI

GENERAL

1. In this Act, Definitions

"board" means the board of directors of an organization;

"Director" means the person appointed as Director under
section 4;

"Minister" means the Minister of Agriculture and Food;

"organization" means an agricultural association, agricultural

society or horticultural society to which this Act applies.

2. This Act applies to every agricultural association, agri- AppUcation

cultural society or horticultural society incorporated or contin-

ued under this Act.

3.—(1) Every organization is a corporation without share Body
.^ , ^ ' > ° ^ corporate

capital.

(2) The Corporations Information Act does not apply to an ^
|i°-

^^^'

organization. not appty'

4. The Minister shall appoint an officer of the Ministry of Appointment
OT Director

Agriculture and Food to be the Director for the purposes of

this Act.

5. An organization may be incorporated under this Act if Articles of

each applicant signs the articles of incorporation and the
'"""t^'^'""

articles of incorporation are forwarded to the Director.



Contents of

articles
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6. Articles of incorporation shall set out,

(a) the name of the organization to be incorporated;

(b) the type of organization;

(c) the objects for which the organization is to be incor-

porated;

(d) the place in Ontario where the registered office of

the organization is to be located;

(e) the names and addresses of one or more proposed

first directors;

(f) the names and addresses of the members of the

organization; and

(g) any other matter required by this Act or the regu-

lations to be set out in the articles.

Certificate of

incorporation
7.—(1) If the Minister is satisfied that the requirements of

this Act have been met and it is in the public interest to do so,

the Minister may issue a certificate of incorporation to which

is attached a copy of the articles of incorporation.

Date of

incorporation
(2) An organization comes into existence on the date set

out in its certificate of incorporation.

Name 8.—(1) An organization shall bear the name designated in

the articles of incorporation.

Dispute over

name
(2) If there is a dispute as to the name of an organization

or if, in the opinion of the Minister, the name of an organiza-

tion prejudically affects the interests of another organization

or corporation, the Minister may issue a certificate of amend-
ment to the articles of incorporation changing the name of the

organization.

toScles"^
9. An organization may by by-law, with the approval of

the Minister, amend its articles of incorporation to change any
provision set out in its articles including its name.

Annual
meeting

10.—(1) Each organization shall hold an annual meeting
of its members not later than six months after its incorpor-

ation and subsequently not more than fifteen months after the

holding of the last preceding annual meeting or such other

time as the Director may approve.
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(2) The time and place of the annual meeting shall be set ^'^^m

out in a by-law of the organization.

(3) At least two weeks notice of the annual meeting shall Notice of

be given by mailing it to each member of the organization ^e"Lg
and,

(a) by publishing it in a newspaper generally circulated

in the area of the headquarters of the organization;

or

(b) by publishing it in a periodical that is generally cir-

culated in the agricultural or horticultural com-
munity, as appropriate.

11.—(1) The members of each organization, at the annual ^oard of

meeting, shall elect a board of directors.

(2) The number of directors, their representation of certain Wem

districts or classes of members, and their method of selection

shall be set out in the by-laws of the organization.

(3) The
treasurer.

directors shall appoint a treasurer or secretary- Treasurer
•' and

secretary-

treasurer

(4) Subject to subsection (3), the officers of the organiza- officers

tion shall be appointed in the manner set out in the by-laws of

the organization.

(5) At each annual meeting, the retiring directors of the Annual

board shall present a report of the activities of the organiza- &lanciaT

tion during the previous year and the audited financial state- statement

ment for the previous year.

12.—(1) Every board shall require the treasurer or

secretary-treasurer to give security to cover against any loss of

the funds of the organization.

Security

against loss

(2) Every board shall, in each year, inquire into the suffici-

ency of the security.

Sufficiency of

security

(3) If the security is insufficient, each director of the board Directors

is personally liable for any loss suffered by the organization for^ss*

thereby.

13. No compensation shall be paid to a director, officer or Coppen-

member of an agricultural society or horticultural society,

other than the treasurer, secretary-treasurer or secretary but

reasonable expenses incurred by a director, officer or member
in the performance of his or her duties may be paid.
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Meetings of

the board
14. A meeting of the board shall be called by the secretary

upon the direction of the president or of any three members

of the board by sending notice thereof to all the members of

the board at least seven days before the time fixed for the

meeting.

Annual
reports

15.—(1) Every organization shall, within ninety days of

the annual meeting of the organization, submit to the

Director,

(a) a copy of the audited financial statement;

(b) a statement of the number of current members;

(c) a list of the directors and officers of the organiza-

tion and their addresses; and

(d) a copy of the annual report submitted at the annual

meeting.

Information

to be public
(2) The information filed under subsection (1) shall be

open to examination by the public upon request to the Direc-

tor.

Director may (3) ^ht Director may require an organization or an officer

S?o"mation of the Organization to furnish such information regarding the

organization that the Director considers necessary or advis-

able.

Affidavits as

to accuracy
(4) The Director may require that any information submit-

ted under subsection (3) be accompanied by an affidavit of all

or any of the officers of the organization deposing as to its

accuracy.

Offence 16. Any officer, director or auditor of an organization who
makes a false statement in any report or information required

under this Act is guilty of an offence and on conviction is

liable to a fine of not more than $2,000.

Legislative

grant
17.—(1) The Minister may make grants in the amount and

to the organizations prescribed by regulation out of the

moneys appropriated by the Legislature for such purposes.

Condition of

grant
(2) It is a condition of the payment of a grant that none of

the funds of the organization, from whatever source derived,

have been expended in a manner inconsistent with the objects

of the organization.



1987 AGRICULTURAL AND HORTICULTURAL Bill 66

(3) The Minister may appoint a person to inspect the books inspection

and accounts of any organization and the books and accounts

of the organization shall be made available for that purpose.

18.—(1) If an organization fails to comply with section 15, Dissolution

the Minister may cancel the certificate of incorporation of the
°^ ^^^^

organization and it is dissolved on the date specified by the

Minister.

(2) No organization shall be dissolved under this section Notice of

unless twelve months notice has been given to the board of '^^
"

*°"

the organization by the Minister of the intention to dissolve

the organization and the board is given the opportunity to

bring the organization into good standing within that time.

19. An organization may be dissolved by the Minister Dissolution

upon the authorization of a special resolution passed at a
^^^ ^^^^^^

meeting of the members of the organization duly called for

that purpose.

20.—(1) If an organization is dissolved by the Minister, Trustees

the persons comprising the board at the date of dissolution are

the trustees of the assets of the organization and shall deliver

to the Director a statement of the assets and liabilities of the

organization.

(2) The Director may direct the trustees to pay the debts of Payment of

the organization and liquidate any of the assets for such pur- dfsso^imlon

poses.

(3) Subject to the approval of the Director, all money and Disposition

assets remaining after the payment of debts shall be disposed

of by the trustees in such manner as they may determine.

PART II

AGRICULTURAL ASSOCIATIONS

21.—(1) This Part applies to agricultural associations. Application

(2) Every agricultural association incorporated under the Associations

Agricultural Associations Act is continued as an agricultural rso"^1980
association under this Act. c. 8

'

22. An association or group of persons formed for the EUgibiiity for

r J . . ,. ^ ^
, . ^ J J mcorporation

purpose of advancing agriculture may be incorporated under
this Act as an agricultural association.

23. The objects of an agricultural association are, Objects
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Minimum
membership

(a) to promote the development, sale and export of

agricultural products; and

(b) to provide educational opportunities related to agri-

culture and rural life.

24. The Lieutenant Governor in Council may by regu-

lation establish the minimum membership required for an

agricultural association to be incorporated under this Act.

PART III

AGRICULTURAL SOCIETIES

AppUcation 25.—(1) This Part applies to agricultural societies.

Societies (2) Evcry agricultural society incorporated under the

R?o"^i980 Agricultural Societies Act is continued as an agricultural

c. 14 ' society under this Act.

Deemed
societies

(3) The Western Fair Association and Central Canada
Exhibition are deemed to be agricuhural societies incorpo-

rated under this Act.

Criteria for

incorporation

Refusal to

incorporate

society

Objects

26. An agricultural society may be incorporated if,

(a) the articles of incorporation are signed by at least

sixty persons who reside within forty kilometres of

the place designated as the headquarters of a

society; and

(b) at least twenty of the incorporators are engaged in

an agricultural occupation.

27. If the headquarters of a proposed agricultural society

is within forty kilometres of the headquarters of an existing

society, the Minister shall notify the existing society and if it

objects to the proposed society, the Minister may refuse to

incorporate the proposed society.

28. The objects of an agricultural society are to encourage

an awareness of agriculture and to promote improvements in

the quality of life of persons living in an agricultural com-
munity by,

(a) researching the needs of the agricultural community
and developing programs to meet those needs;

(b) holding agricuhural exhibitions featuring competi-

tions for which prizes may be awarded;
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(c) promoting the conservation of natural resources;

(d) encouraging the beautification of the agricultural

community;

(e) supporting and providing facilities to encourage
activities intended to enrich rural life; and

(f) conducting or promoting horse races when author-

ized to do so by a by-law of the society.

29. If an agricultural society has not held an annual meet- ^^'"'^^ *°

ing in the time period prescribed under subsection 10 (1), the nTeeti^g""^

Director may appoint a time and place for the meeting to be
held.

30. The land, as defined in the Assessment Act, occupied Tax

by an agricultural society or a tenant of a society is exempt r s"o^'i980
from taxes for municipal and school purposes, other than local c. 31

improvement rates, so long as the land or the proceeds from
the rental of the land is used solely for the purposes of the

society.

31. The board of a society may pass by-laws, By-iaws
respecting

exhibition

(a) prohibiting any theatrical, circus or acrobatic per- grounds

formance; and

(b) regulating the sale of goods and produce,

on exhibition grounds operated by the society or within 275
metres thereof on the day of an exhibition organized by the

society.

32. Any person may join an agricultural society by paying Membership

the annual fee set out in a by-law of the society but no person
°^"

under the age of eighteen years is eligible to vote at meetings
of the society.

PART IV

HORTICULTURAL SOCIETIES

33.—(1) This Part applies to horticultural societies. Application

(2) Every "horticultural society incorporated under the Societies

Horticultural Societies Act is continued as a horticultural rs*o"%80
society under this Act

.

c. 204 '



8 Bill 66 AGRICULTURAL AND HORTICULTURAL 1987

Society 34,—(1) A horticultural society may be incorporated to

SrJ^rated Carry out its objects in any local municipality, as defined in

R.s.o. 1980, the Municipal Act, having a population of not less than 200.

c. 302

Additional (2) In a local municipality, having a population of not less
societies

^^^^ 25,000, there may be two horticultural societies and for

each additional 25,000 of population, there may be an addi-

tional society.

Where (3) A reorganization, amalgamation or boundary alteration

SoS?' ^^ ^ municipality does not affect any horticultural society that

zation has been incorporated prior thereto.

Criteria for 35, A horticultural society may be incorporated if,
incorporation

(a) the articles of incorporation are signed by at least

twenty-five persons in a territorial district or fifty

persons elsewhere in Ontario; and

(b) the incorporators are residents of the municipality

or municipalities in which the society is to be incor-

porated.

Objects 35, xhe objects of a horticultural society are to encourage

interest and improvement in horticulture,

(a) by holding meetings respecting the theory and prac-

tice of horticulture;

(b) by encouraging the planting of trees, shrubs and
flowers on public and private grounds;

(c) by promoting balcony and community gardening

and outdoor beautification;

(d) by arranging field trips, contests, competitions and
exhibitions related to horticulture and awarding

prizes;

(e) by distributing seeds, plants, bulbs, flowers, trees

and shrubs;

(f) by promoting the protection of the environment;

(g) by promoting the circulation of horticultural inform-

ation through any media;

(h) by promoting the benefits of therapeutic horticul-

ture; and
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(i) by stimulating an interest in the study of horticul-

ture.

37. A horticultural society shall not spend more than one- Expenditures
rcstnctCQ

half of its total annual receipts, excluding grants or donations

made for specific purposes, upon any one of the projects enu-

merated in section 36 except for the planting of trees, shrubs

and plants on public grounds and the promotion of outdoor

beautification.

38.—(1) Any person may join a horticultural society by EUgibmty for

paying the annual fee set out in a by-law of the society but no
™^™ ^^ ^

person under the age of eighteen years is eligible to vote at

meetings of the society.

(2) Except as otherwise provided in the by-laws of a horti-

cultural society, a partnership or corporation or an association

directed towards horticultural interests may become a member
of the society upon payment of the annual fee and shall desig-

nate one person to exercise the privilege of membership in the

society.

Types of
membership

39. Every horticultural society is entitled to be affiliated Affiliation

with the Ontario Horticultural Association upon payment of

the fees established by the Association.

40. The board of a horticultural society may pass by-laws By-laws

respecting the awarding of prizes for a product at an exhi- pri^s^'"^

bition of the society.

PARTY

MISCELLANEOUS

41. The Lieutenant Governor in Council may make regu-

lations,

Regwlations

(a) providing the terms and conditions upon which an
agricultural society may hold races or trials of speed
for horses and the amount of the prizes awarded
therefor;

(b) prescribing those organizations that are ehgible to

receive grants and prescribing the terms and condi-

tions under which the grants may be paid;

(c) establishing the amounts of any grants payable and
the minimum or maximum amounts of such grants;
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(d) establishing a formula for determining the amount
of any grant payable;

(e) prescribing the powers and duties of the officers of

any organization;

(f) prescribing matters to be set out in the articles of

incorporation;

(g) prescribing criteria to be contained in the by-laws of

a specific organization or of any class of organiza-

tion;

(h) respecting the expenditures of an organization and
the filing of information related to such expendi-

tures;

Repeals

Deemed
agricultural

society

1987, c...

(i) prescribing matters to be set out in the annual

report;

(j) respecting the names of organizations and the filing

of documents relating to the names and requiring

the registration of the names in the manner set out

in the regulations.

42. The following are repealed:

1. The Agricultural Associations Act, being chapter 8

of the Revised Statutes of Ontario, 1980.

2. The Agricultural Societies Act, being chapter 14 of

the Revised Statutes of Ontario, 1980.

3. The Agricultural Societies Amendment Act, 1982,

being chapter 51.

4. The Horticultural Societies Act, being chapter 204 of

the Revised Statutes of Ontario, 1980.

5. The Horticultural Societies Amendment Act, 1982,

being chapter 52.

43. Section 11a of the Canadian National Exhibition Associ-

ation Act, 1983 y being chapter Pr23, as enacted by the Statutes

of Ontario, 1985, chapter PrS, section 3, is repealed and the

following substituted therefor:

11a.—(1) The Association shall be deemed to be an agri-

cultural society organized under the Agricultural and Horticul-

tural Organizations Act, 1987.
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(2) Notwithstanding subsection (1), subsection 3 (2), sec- Non-appU-

tions 10, 11, 12, 13, 14, 15, 18, 19, 20, 26, 27, 29 and 32 of the SS
Agricultural and Horticultural Organizations Act, 1987 do not provisions

apply to the Association.

(3) The Corporations Information Act applies to the Asso- ^-^^ ^^.^'
. . C. tO applies

ciation.

44. This Act comes into force on the day it receives Royal Commence-
. ^

•' ' ment
Assent.

45. The short title of this Act is the Agricultural and short title

Horticultural Organizations Act, 1987.
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Bm66 1987

An Act respecting

Agricultural and Horticultural Organizations

HER MAJESTY, by and with the advice and consent of the

Legislative Assembly of the Province of Ontario, enacts as

follows:

PARTI

GENERAL

1. In this Act, Definitions

"board" means the board of directors of an organization;

"Director" means the person appointed as Director under
section 4;

"Minister" means the Minister of Agriculture and Food;

"organization" means an agricultural association, agricultural

society or horticultural society to which this Act applies.

2. This Act applies to every agricultural association, agri- Application

cultural society or horticultural society incorporated or contin-

ued under this Act.

3.—(1) Every organization is a corporation without share ^''^y

.^ ,

J >^ I corporate
capital.

(2) The Corporations Information Act does not apply to an ^^^\ ^^^'

organization. not apply'

4. The Minister shall appoint an officer of the Ministry of Appointment

Agriculture and Food to be the Director for the purposes of ° "^^
"'^

this Act.

5. An organization may be incorporated under this Act if Articles of

each applicant signs the articles of incorporation and the
'"'^°'t^'^^*'°"

articles of incorporation are forwarded to the Director.
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Contents of

articles
6. Articles of incorporation shall set out,

(a) the name of the organization to be incorporated;

(b) the type of organization;

(c) the objects for which the organization is to be incor-

porated;

(d) the place in Ontario where the registered office of

the organization is to be located;

(e) the names and addresses of one or more proposed
first directors;

(f) the names and addresses of the members of the

organization; and

(g) any other matter required by this Act or the regu-

lations to be set out in the articles.

Certificate of

incorporation
7.—(1) If the Minister is satisfied that the requirements of

this Act have been met and it is in the public interest to do so,

the Minister may issue a certificate of incorporation to which
is attached a copy of the articles of incorporation.

Date of

incorporation
(2) An organization comes into existence on the date set

out in its certificate of incorporation.

Name

Dispute over

name

8.—(1) An organization shall bear the name designated in

the articles of incorporation.

(2) If there is a dispute as to the name of an organization

or if, in the opinion of the Minister, the name of an organiza-

tion prejudically affects the interests of another organization

or corporation, the Minister may issue a certificate of amend-
ment to the articles of incorporation changing the name of the

organization.

t^^rScS"''
9. An organization may by by-law, with the approval of

the Minister, amend its articles of incorporation to change any
provision set out in its articles including its name.

Annual
meeting

10.—(1) Each organization shall hold an annual meeting
of its members not later than six months after its incorpor-
ation and subsequently not more than fifteen months after the
holding of the last preceding annual meeting or such other
time as the Director may approve.
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(2) The time and place of the annual meeting shall be set ^^^^

out in a by-law of the organization.

(3) At least two weeks notice of the annual meeting shall '^^^''^^ °^

be given by mailing it to each member of the organization meeting

and,

(a) by publishing it in a newspaper generally circulated

in the area of the headquarters of the organization;

or

(b) by publishing it in a periodical that is generally cir-

culated in the agricultural or horticultural com-
munity, as appropriate.

11.—(1) The members of each organization, at the annual ^oard of

directors
meeting, shall elect a board of directors.

(2) The number of directors, their representation of certain ^^^"^

districts or classes of members, and their method of selection

shall be set out in the by-laws of the organization.

(3) The directors shall appoint a treasurer or secretary- Treasurer

treasurer. secretary-

treasurer

(4) Subject to subsection (3), the officers of the organiza- officers

tion shall be appointed in the manner set out in the by-laws of

the organization.

(5) At each annual meeting, the retiring directors of the Annual

board shall present a report of the activities of the organiza- ffn^ciaT

tion during the previous year and the audited financial state- statement

ment for the previous year.

12.—(1) Every board shall require the treasurer or

secretary-treasurer to give security to cover against any loss of

the funds of the organization.

Security

against loss

(2) Every board shall, in each year, inquire into the suffici-

ency of the security.

Sufficiency of

security

(3) If the security is insufficient, each director of the board Directors

resDonsible
IS personally liable for any loss suffered by the organization for loss

thereby.

13. No compensation shall be paid to a director, officer or Compen-

member of an agricultural society or horticultural society,

other than the treasurer, secretary-treasurer or secretary but
reasonable expenses incurred by a director, officer or member
in the performance of his or her duties may be paid.
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Meetings of

the board
14. A meeting of the board shall be called by the secretary

upon the direction of the president or of any three members
of the board by sending notice thereof to all the members of

the board at least seven days before the time fixed for the

meeting.

Annual
reports

15.—(1) Every organization shall, within ninety days of

the annual meeting of the organization, submit to the

Director,

(a) a copy of the audited financial statement;

(b) a statement of the number of current members;

(c) a list of the directors and officers of the organiza-

tion and their addresses; and

(d) a copy of the annual report submitted at the annual

meeting.

Information

to be public
(2) The information filed under subsection (1) shall be

open to examination by the public upon request to the Direc-

tor.

Director may (3) xhg Director may require an organization or an officer

Sfomation of the Organization to furnish such information regarding the

organization that the Director considers necessary or advis-

able.

Affidavits as

to accuracy
(4) The Director may require that any information submit-

ted under subsection (3) be accompanied by an affidavit of all

or any of the officers of the organization deposing as to its

accuracy.

Offence j^^ ^^y officer, director or auditor of an organization who
makes a false statement in any report or information required
under this Act is guilty of an offence and on conviction is

liable to a fine of not more than $2,000.

Legislative

grant

Condition of

grant

17.—(1) The Minister may make grants in the amount and
to the organizations prescribed by regulation out of the
moneys appropriated by the Legislature for such purposes.

(2) It is a condition of the payment of a grant that none of
the funds of the organization, from whatever source derived,
have been expended in a manner inconsistent with the objects

of the organization.
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(3) The Minister may appoint a person to inspect the books inspection

and accounts of any organization and the books and accounts

of the organization shall be made available for that purpose,

18.—(1) If an organization fails to comply with section 15, Dissolution

the Minister may cancel the certificate of incorporation of the
°^ "^"^

organization and it is dissolved on the date specified by the

Minister.

(2) No organization shall be dissolved under this section Notice of

unless twelve months notice has been given to the board of
the organization by the Minister of the intention to dissolve

the organization and the board is given the opportunity to

bring the organization into good standing within that time.

19. An organization may be dissolved by the Minister Dissolution

upon the authorization of a special resolution passed at a
"^" ^quest

meeting of the members of the organization duly called for

that purpose.

20.—(1) If an organization is dissolved by the Minister, Trustees

the persons comprising the board at the date of dissolution are

the trustees of the assets of the organization and shall deliver

to the Director a statement of the assets and liabilities of the

organization.

(2) The Director may direct the trustees to pay the debts of Payment of

the organization and liquidate any of the assets for such pur- dfsso^iu^Ln

poses.

(3) Subject to the approval of the Director, all money and Disposition

assets remaining after the payment of debts shall be disposed ° ^^*^

of by the trustees in such manner as they may determine.

PART II

AGRICULTURAL ASSOCIATIONS

21.—(1) This Part applies to agricultural associations. Application

(2) Every agricultural association incorporated under the Associations

Agricultural Associations Act is continued as an agricultural rso"%80
association under this Act. c. 8

'

22. An association or group of persons formed for the Eligibility for

purpose of advancing agriculture may be incorporated under
'""''1^''^^°"

this Act as an agricultural association.

23. The objects of an agricultural association are, objects
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Minimum
membership

(a) to promote the development, sale and export of

agricultural products; and

(b) to provide educational opportunities related to agri-

culture and rural life.

24. The Lieutenant Governor in Council may by regu-

lation establish the minimum membership required for an

agricultural association to be incorporated under this Act.

PART III

AGRICULTURAL SOCIETIES

Application 25.—(1) TWs Part applies to agricultural societies.

Societies

continued

R.S.O. 1980,

c. 14

Deemed
societies

(2) Every agricultural society incorporated under the

Agricultural Societies Act is continued as an agricultural

society under this Act.

(3) The Western Fair Association and Central Canada
Exhibition are deemed to be agricultural societies incorpo-

rated under this Act.

Criteria for

incorporation

Refusal to

incorporate

society

Objects

26. An agricultural society may be incorporated if,

(a) the articles of incorporation are signed by at least

sixty persons who reside within forty kilometres of

the place designated as the headquarters of a

society; and

(b) at least twenty of the incorporators are engaged in

an agricultural occupation.

27. If the headquarters of a proposed agricultural society

is within forty kilometres of the headquarters of an existing

society, the Minister shall notify the existing society and if it

objects to the proposed society, the Minister may refuse to

incorporate the proposed society.

28. The objects of an agricultural society are to encourage
an awareness of agriculture and to promote improvements in

the quality of life of persons living in an agricultural com-
munity by,

(a) researching the needs of the agricultural community
and developing programs to meet those needs;

(b) holding agricultural exhibitions featuring competi- i

tions for which prizes may be awarded;
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(c) promoting the conservation of natural resources;

(d) encouraging the beautification of the agricultural

community;

(e) supporting and providing facilities to encourage

activities intended to enrich rural life; and

(f) conducting or promoting horse races when author-

ized to do so by a by-law of the society.

29. If an agricultural society has not held an annual meet- f^f^^^
^°

ing in the time period prescribed under subsection 10 (1), the meeting

Director may appoint a time and place for the meeting to be
held.

30. The land, as defined in the Assessment Act, occupied Tax

by an agricultural society or a tenant of a society is exempt rs"o'°98o
from taxes for municipal and school purposes, other than local c. 3i

improvement rates, so long as the land or the proceeds from
the rental of the land is used solely for the purposes of the

society.

31. The board of a society may pass by-laws. By-laws
^ "^

respecting

exhibition

(a) prohibiting any theatrical, circus or acrobatic per-
gi^o""'*^

formance; and

(b) regulating the sale of goods and produce,

on exhibition grounds operated by the society or within 275

metres thereof on the day of an exhibition organized by the

society.

32. Any person may join an agricultural society by paying Membership

the annual fee set out in a by-law of the society but no person
°^"

under the age of eighteen years is eligible to vote at meetings

of the society.

PART IV

HORTICULTURAL SOCIETIES

33.—(1) This Part applies to horticultural societies. Application

(2) Every horticultural society incorporated under the Societies

Horticultural Societies Act is continued as a horticultural rso"%80
society under this Act. c. 204
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Society 34,—(1) A horticultural society may be incorporated to

incorporated cany out its objccts in any local municipality, as defined in

R.s.o. 1980, the Municipal Act, having a population of not less than 200.
c. 302

Additional
(2) In a local municipality, having a population of not less

societies
than 25,000, there may be two horticultural societies and for

each additional 25,000 of population, there may be an addi-

tional society.

^^^re (3) A reorganization, amalgamation or boundary alteration

reo^aS^ of a municipality does not affect any horticultural society that

zation has been incorporated prior thereto.

Criteria for 35. A horticultural society may be incorporated if,
incorporation

(a) the articles of incorporation are signed by at least

twenty-five persons in a territorial district or fifty

persons elsewhere in Ontario; and

(b) the incorporators are residents of the municipality

or municipalities in which the society is to be incor-

porated.

Objects 35, The objects of a horticultural society are to encourage

interest and improvement in horticulture,

(a) by holding meetings respecting the theory and prac-

tice of horticulture;

(b) by encouraging the planting of trees, shrubs and
flowers on public and private grounds;

(c) by promoting balcony and community gardening

and outdoor beautification;

(d) by arranging field trips, contests, competitions and
exhibitions related to horticulture and awarding

prizes;

(e) by distributing seeds, plants, bulbs, flowers, trees

and shrubs;

(f) by promoting the protection of the environment;

(g) by promoting the circulation of horticultural inform-

ation through any media;

(h) by promoting the benefits of therapeutic horticul-

ture; and
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(i) by stimulating an interest in the study of horticul-

ture.

37. A horticultural society shall not spend more than one-

half of its total annual receipts, excluding grants or donations

made for specific purposes, upon any one of the projects enu-

merated in section 36 except for the planting of trees, shrubs

and plants on public grounds and the promotion of outdoor

beautification.

Expenditures

restricted

38.—(1) Any person may join a horticultural society by Eiigibiuty for

paying the annual fee set out in a by-law of the society but no
person under the age of eighteen years is eligible to vote at

meetings of the society.

(2) Except as otherwise provided in the by-laws of a horti- ^vpes of

^ ^ , . t . . membership
cultural society, a partnership or corporation or an association

directed towards horticultural interests may become a member
of the society upon payment of the annual fee and shall desig-

nate one person to exercise the privilege of membership in the

society.

39. Every horticultural society is entitled to be affiliated Affiliation

with the Ontario Horticultural Association upon payment of

the fees established by the Association.

40. The board of a horticultural society may pass by-laws By-iaws

respecting the awarding of prizes for a product at an exhi- prizes

"^

bition of the society.

PARTY

MISCELLA>fEOUS

41. The Lieutenant Governor in CouncU may make regu-

lations.

Regulations

(a) providing the terms and conditions upon which an

agricultural society may hold races or trials of speed

for horses and the amount of the prizes awarded
therefor;

(b) prescribing those organizations that are eligible to

receive grants and prescribing the terms and condi-

tions under which the grants may be paid;

(c) establishing the amounts of any grants payable and
the minimum or maximum amounts of such grants;
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Repeals

Deemed
agricultural

society

1988, c. 60

(d) establishing a formula for determining the amount

of any grant payable;

(e) prescribing the powers and duties of the officers of

any organization;

(f) prescribing matters to be set out in the articles of

incorporation;

(g) prescribing criteria to be contained in the by-laws of

a specific organization or of any class of organiza-

tion;

(h) respecting the expenditures of an organization and

the filing of information related to such expendi-

tures;

(i) prescribing matters to be set out in the annual

report;

(j) respecting the names of organizations and the filing

of documents relating to the names and requiring

the registration of the names in the manner set out

in the regulations.

42. The following are repealed:

1. The Agricultural Associations Act, being chapter 8

of the Revised Statutes of Ontario, 1980.

2. The Agricultural Societies Act, being chapter 14 of

the Revised Statutes of Ontario, 1980.

3. The Agricultural Societies Amendment Act, 1982,

being chapter 51.

4. The Horticultural Societies Act, being chapter 204 of

the Revised Statutes of Ontario, 1980.

5. The Horticultural Societies Amendment Act, 1982,

being chapter 52.

43. Section 11a of the Canadian National Exhibition Associ-

ation Act, 1983, being chapter Pr23, as enacted by the Statutes

of Ontario, 1985, chapter Pr8, section 3, is repealed and the

following substituted therefor:

11a.—(1) The Association shall be deemed to be an agri-

cuhural society organized under the Agricultural and Horticul-

tural Organizations Act, 1988.
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(2) Notwithstanding subsection (1), subsection 3 (2), sec- Non-appii-

tions 10, 11, 12, 13, 14, 15, 18, 19, 20, 26, 27, 29 and 32 of the cSafn

Agricultural and Horticultural Organizations Act, 1988 do not provisions

apply to the Association.

(3) The Corporations Information Act appHes to the Asso- ^ sX). 1980,

ciation.
^' ^^^

^^

44. This Act comes into force on the day it receives Royal Commence-
^ •' ment

Assent.

45. The short title of this Act is the Agricultural and Short title

Horticultural Organizations Act, 1988.
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EXPLANATORY NOTE

The Bill establishes the East/Central Ontario Recreational Trails Commission that

may purchase property in Eastern and Central Ontario in order to establish recreational

trails.
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An Act to establish the East/Central Ontario

Recreational Trails Commission

HER MAJESTY, by and with the advice and consent of the

Legislative Assembly of the Province of Ontario, enacts as

follows:

1. In this Act, Definitions

"Commission" means the East/Central Ontario Recreational

Trails Commission established under section 2;

"Marmora-Lake St. Peter subdivision" means the one hun-

dred and fifty-one kilometres of land, owned by Canadian

National Railways, that runs between Glen Ross in

Hastings County and Lake St. Peter in Hastings County
and that formerly was used as a railway line;

"prescribed" means prescribed by regulations;

"recreational purposes" means skiing, walking, snowmobiling,

snow shoeing, use of recreational vehicles and similar activ-

ities.

2. There is hereby established a commission to be known CoiMiission

as the East/Central Ontario Recreational Trails Commission.

3.—(1) The Commission shall be composed of not fewer Membership

than seven members appointed by the Lieutenant Governor in

Council.

(2) The Lieutenant Governor in Council may appoint a chairperson

member of the Commission to be its chairperson.

(3) A majority of the members of the Commission consti- Quorum

tutes a quorum.

4.—(1) The Commission may. Powers
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Additional

properties

(a) purchase property in Central and Eastern Ontario,

including the Marmora-Lake St. Peter subdivision,

in order to estabUsh recreational trails; and

(b) erect fences, signs and bridges and perform other

maintenance on property purchased by the Commis-
sion as the Commission considers necessary.

(2) Notwithstanding clause (1) (a), the Commission may
purchase additional properties as it deems necessary and

within its mandate.

Local 5,—(1) The Commission shall appoint a committee com-
committees

pQ^^^j q£ ^^^ jg^g ^^an scvcn members to carry out the daily

management of each recreational trail.

Composition (2) The members of each committee shall be appointed in

the following manner:

1. No less than two members shall be appointed from

the trail association in the county or region where

the trail is located, if there is a trail association.

2. No less than five members shall be appouited from

the municipality or municipalities where the trail is

located.

Regulations 5, jhc Lieutenant Governor in Council may make regu-

lations prescribing the duties of the members of the Commis-

sion.

Commence-
ment

7. This Act comes into force on the day it receives Royal

Assent.

Short title g. The short title of this Act is the East/Central Ontario

Recreational Trails Commission Act, 1987.
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EXPLANATORY NOTE

The purpose of the Bill is set out in subsection 2 (1).
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An Act to promote the Conservation of Certain Land

HER MAJESTY, by and with the advice and consent of the

Legislative Assembly of the Province of Ontario, enacts as

follows:

1. In this Act, Definitions

"Areas of Natural and Scientific Interest" means areas of land

and water containing natural landscapes or features that

have been identified by the Ministry of Natural Resources

as having values related to protection, natural heritage

appreciation, scientific study or education;

"Conservation Authority land" means land owned by a Con-
servation Authority;

"conservation land" includes wetland. Areas of Natural and
Scientific Interest, land within the Niagara Escarpment
Planning Area, Conservation Authority land and such

other land owned by non-profit organizations that through

their management contribute to provincial conservation and
heritage program objectives;

"Minister" means the Minister of Natural Resources;

"Niagara Escarpment Planning Area" means the geographic

area contained within the Niagara Escarpment Plan;

"wetland" means land,

(a) that is seasonally or permanently covered by shal-

low water, or

(b) in respect of which the water table is close to or at

the surface,

so that the presence of abundant water has caused the for-

mation of hydric soils and has favoured the dominance of

either hydrophytic or water tolerant plants.
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Establish-

ment of

programs

2.—(1) The Minister, subject to the approval of the Lieu-

tenant Governor in Council, may establish programs to recog-

nize, encourage and support the stewardship of conservation

land.

Grants
(2) A program established under subsection (1) shall pro-

vide for the payment of grants in respect of such classes of

conservation land as the Minister considers appropriate sub-

ject to such conditions precedent or subsequent as the Minis-

ter considers necessary.

Moneys (3) xhc moneys required for the purposes of a program
shall be paid out of the Consolidated Revenue Fund and,

after the 31st day of March, 1989, out of the moneys appropri-

ated therefor by the Legislature.

Commence-
ment

3. This Act comes into force on the day it receives Royal
Assent.

Short title 4. The short title of this Act is the Conservation Land Act,

1987.
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Bill 68 1987

An Act to promote the Conservation of Certain Land

HER MAJESTY, by and with the advice and consent of the

Legislative Assembly of the Province of Ontario, enacts as

follows:

1. In this Act, Definitions

"areas of natural and scientific interest" means areas of land

and water containing natural landscapes or features that

have been identified by the Ministry of Natural Resources

as having values related to protection, natural heritage

appreciation, scientific study or education;

"conservation authority land" means land owned by a conser-

vation authority;

"conservation land" includes wetland, areas of natural and
scientific interest, land within the Niagara Escarpment
Planning Area, conservation authority land and such other

land owned by non-profit organizations that through their

management contribute to provincial conservation and heri-

tage program objectives;

"Minister" means the Minister of Natural Resources;

"Niagara Escarpment Planning Area" means the geographic

area contained within the Niagara Escarpment Plan;

"wetland" means land,

(a) that is seasonally or permanently covered by shal-

low water, or

(b) in respect of which the water table is close to or at

the surface,

so that the presence of abundant water has caused the for-

mation of hydric soils and has favoured the dominance of

either hydrophytic or water tolerant plants.
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Establish-

ment of

programs

2.—(1) The Minister, subject to the approval of the Lieu-

tenant Governor in Council, may establish programs to recog-

nize, encourage and support the stewardship of conservation

land.

Grants

Moneys

Commence-
ment

(2) A program established under subsection (1) shall pro-

vide for the payment of grants in respect of such classes of

conservation land as the Minister considers appropriate sub-

ject to such conditions precedent or subsequent as the Minis-

ter considers necessary.

(3) The moneys required for the purposes of a program
shall be paid out of the Consolidated Revenue Fund and,

after the 31st day of March, 1989, out of the moneys appropri-

ated therefor by the Legislature.

3. This Act comes into force on the day it receives Royal
Assent.

Short title 4. The short title of this Act is the Conservation Land Act,

1988.

i



BUI 69 Government Bill

1st session, 34th LEGISLATURE, ONTARIO 36 ELIZABETH II, 1987

Bill 69

An Act to amend the Education Act

The Hon. C. Ward
Minister of Education

1st Reading December 14th, 1987

2nd Reading

3rd Reading

Royal Assent

Printed under authority of the Legislative Assembly by the

®Queen's Printer for Ontario



EXPLANATORY NOTES

SECTION 1.—Subsection 1. The various amendments give the Minister additional

powers and transfer certain powers previously provided for under the regulation-making

powers in subsection 10 (3) of the Act.

The new clause (za) authorizes the Minister to make guidelines to ensure a standard-

ization of the recording of information in records of pupils and is complementary to the

amendment to subsection 237 (1) of the Act (see section 27 of the Bill).

The new clause (zb) is complementary to the amendment to subsection 48 (6) of the

Act (see subsection 3 (1) of the Bill).

Clause (zc) is self-explanatory.

The new clause (zd) replaces and transfers to section 8 the powers set out in clause

10 (3) (d) of the Act, which is repealed (see subsection 2 (7) of the Bill).

Clause (ze) is self-explanatory (this is complementary to subsection 2 (6) of the Bill

which amends clause 10 (3) (c) of the Act).

The new clause (zf) makes it clear that legislative grants may be paid from time to

time as determined by the Minister.

The new clause (zg) is complementary to section 21 of the Bill.

Subsection 2. The amendment expands the number of items that the Minister may
approve for the purposes of the payment of legislative grants.

SECTION 2.

—

Subsections 1 and 2. The amendment to paragraph 14 and the repeal of

paragraphs 15 and 16 and the complementary amendment under subsection 2 (9) of the

Bill brings together all the powers to make regulations in respect of the calculation,

apportionment and distribution of the legislative grants. Paragraphs 14, 15 and 16 of sub-

section 10 (1) of the Act now read as follows:

14. governing the establishment and operation of public and secondary schools on
lands held by the Crown in right of Canada or Ontario or by an agency thereof,

or on other lands that are exempt from taxation for school purposes, and provid-
ing for the payment of moneys to assist in the cost of establishment and mainten-
ance of such schools;

15. governing the payment of the cost of education at elementary and secondary
schools of pupils who,

i. reside in the territorial districts, or on lands held by the Crown in right of
Canada or Ontario or by an agency thereof, or on other lands that are

exempt from taxation for school purposes,

a. are wards of or in the care of a children's aid society, or

Hi are admitted to a centre, facility, home, hospital or institution that is

approved, designated, established, licensed or registered under any Act;

16. providing for assistance in the payment of board, lodging and transportation

costs of elementary and secondary school pupils.

The new paragraph 15 governs examinations with respect to supervisory officers.

Subsection 3. The amendment enables The Metropolitan Toronto School Board to pro-
vide evening classes for its exceptional pupils who have attained or will attain, twenty-



one years of age and who are no longer eligible because of age to attend a school or

class operated by the School Board.

Subsection 4. The amendment to clause 10 (3) (a) broadens the regulation-making

powers in respect of the payment of legislative grants. Clause 10 (3) (a) now reads as fol-

lows:

(a) providing for the apportionment and distribution of moneys appropriated or

raised by the Legislature for educational purposes.

Subsections 5 and 6. The amendment to subclause 10 (3) (c) (ii) expands the items that

the Minister may approve for the purposes of providing funding assistance. The new sub-

clauses (iii) and (iv) are complementary to the new clauses 8 (1) (zd) and (ze) (see sub-

section 1 (1) of the Bill). Subclause 10 (3) (c) (ii) now reads as follows:

(ii) requiring the approval of the Minister to any amount of money, enrolment

or rate used in determining the amount of such grants.

Subsection 7. Clause 10 (3) (d) is repealed as being unnecessary. The factors are now to

be provided by the Minister under the new clause 8 (1) (zd) of the Act (see subsection

1 (1) of the Bill). This regulation-making power has not been exercised since 1980.

Subsection 8. The amendment to clause 10 (3) (e) broadens the power to make regu-

lations in respect of pupils for whom a fee is payable. Clause 10 (3) (e) now reads as fol-

lows:

(e) prescribing the method of calculating the amount of the fee receivable by a board

in respect of elementary or secondary school pupils or any class or group there-

of, where the board provides education for one or more pupils in respect of
whom a fee is payable under this Act, and defining any word or expression used

in such regulation.

Subsection 9. The new clauses transfer powers from the general regulation-making

powers to the already existing regulation-making provisions that relate to the payment of

legislative grants (see also subsections 2 (1) and (2) of the Bill) and adds a power to pay

the cost of education in circumstances where Ontario pupils attend school in Manitoba or

Quebec. The new clause (j) also provides for the possibility of payment to a board to

offset the increase in the amount requisitioned for public or secondary school purposes or

an increase in the mill rate for separate school purposes.

Subsection 10. The new subsection 10 (3a) enables regulations that are made with

respect to fees and legislative grants to be applicable to all boards or to particular boards

and enables the amount of any fee that may be charged by boards to be limited by regu-

lation.

The new subsection 10 (10) permits regulations to be made that treat The Metropoli-

tan Toronto School Board and the six area boards of education as one divisional board

of education and the six area municipalities as one urban municipality.

SECTION 3. The amendments to subsection 48 (6) expand the exemptions from the

requirement that boards charge maximum fees with respect to persons who are in Canada
as a visitor or on a student visa. Subsection 48 (6) now reads as follows:

(6) Notwithstanding any other provision of this Act, where a board admits to a school

that it operates, a person who is in Canada as a visitor or as a student under the Immigra-

tion Act, 1976 (Canada), except,

(a) a participant in an educational exchange program under which a pupil of the

board attends without fee a school outside Canada;



(b) a pupil who enrolls in an elementary school or a secondary school prior to the

1st day of July, 1982; or

(c) a person who is in Canada while his parent or the person who has lawful

custody of him is in Canada on a work visa, a diplomatic visa or a ministerial

permit,

the board shall charge the person the maximum fee calculated in accordance with the regu-

lations.

SECTIONS 4, 5, 6, 7, 8, 9, 10, 11 and 12. The various amendments enable school

boards to be known by a French name in addition to or instead of its English name. A
divisional board may also be known under a combined English and French name.

SECTION 13. The amendments to section 130 enable arbitrators appointed by a sepa-

rate school board to recommend the method of apportionment that applies to divisional

boards when setting the rates to be levied on ratepayers of the board and empowers the

board to act upon the recommendations.

SECTION 14.—Subsection 1. The amendment to subsection 136e (2) makes it clear that

conditions prescribed in regulations made by the Minister for the provision of legislative

grants are in addition to conditions that apply to a Roman Catholic school board in the

regulations made by the Lieutenant Governor in Council. Subsection 136e (2) of the Act

now reads as follows:

(2) The payment of legislative grants to a Roman Catholic school board is subject to

the conditions prescribed by the regulations.

Subsection 2. The new subsection 136e (5) enables conditions that are made with respect

to the payment of grants to be applicable to all Roman Catholic school boards or to a

particular board and provides that a grant may be withheld in whole or in part where a

condition has not been complied with.

SECTION 15. The new subsection 136i (la) makes it clear that trustees elected to a

public board by separate school electors remain eligible to be members of the public

board where the coterminous Roman Catholic separate school board has not extended.

SECTION 16. The amendment to section 145 is consistent with the other changes

respecting board names (see sections 4, 5, 6, 7, 8, 9, 10, 11 and 12 of the Bill).

SECTION 17.—Subsections 1 and 2. The current provisions of the Act do not permit

reserve funds to be invested in corporate securities, preferred and fully paid common
shares of companies in which trustees may invest under section 27 of the Trustee Act.

The amendment ensures that paragraph 19 applies only to the reserve for working
funds and enables reserve funds to be eligible for investment in trustee securities and in

guaranteed contracts issued by an insurer licensed under the Insurance Act. Trustee secu-

rities include the securities mentioned in paragraph 19.

Subsection 3. The amendment to paragraph 38 of subsection 150 (1) enables a board to

place a teacher in a demonstration school. Paragraph 38 of subsection 150 (1) now reads

as follows:

38. with the approval of the Minister, conduct an education program in a centre,

facility, home, hospital or institution that is approved, designated, established,

licensed or registered under any Act and in which the Ministry does not conduct
an education program.

Subsection 4. The amendment to subsection 150 (1) permits boards to classify expendi-
tures for the purposes of grant assistance.



SECTION 18. The new section 150a enables boards that are named in Regional and

District Municipality Acts and the Municipality of Metropolitan Toronto Act to have a

French name. This is consistent with other changes respecting board names (see sections

4, 5, 6, 7, 8, 9, 10, 11, 12 and 16 of the Bill).

SECTION 19. The new paragraph la of section 154 enables boards to provide the same

insured benefits for their members, their spouses and children, as the boards may provide

for their employees.

SECTION 20. The amendment to subclause 155 (1) (a) (i) enables boards to provide

group life insurance to the spouses and children of its employees.

SECTION 21. The new section 159a makes it clear that the transfer, with the approval

of the Minister, of a secondary school or a French-language instructional unit operated

under Part XI of the Act does not constitute a closing of the school by the board that

transfers the school.

SECTION 22. The new subsection 165a (3) is consistent with the new clause 8 (la) (b)

(see subsection 1 (2) of the Bill).

SECTION 23. The amendments to subsection 166 (2) update terminology and restore

the capability of boards to provide transportation to certain facilities that were excluded

by changes made to the Act by the Child and Family Services Act, 1984. Subsection

166 (2) of the Act now reads as follows:

(2) A board may provide for a person who is qualified to be a resident pupil of the

board, transportation to and from the Ontario School for the Blind, an Ontario School for

the Deaf, a demonstration school established by or operated under an agreement with the

Minister for pupils with severe learning disabilities, a centre classified as a Group K hospi-

tal under the Public Hospitals Act, a facility designated under the Developmental Services

Act, a psychiatric facility designated as such under the Mental Health Act and premises

approved under subsection 9 (1) of Part I (Flexible Services) of the Child and Family Ser-

vices Act, 1984 for the provision of a child development service or child treatment service.

SECTION 24. The amendments enable a board to determine the allowances and addi-

tional allowances payable to members of the board and removes the restriction that

applied heretofore that allowances were determined by the outgoing board for the new
board to be elected.

SECTION 25. The amendment corrects an error in an internal reference.

SECTION 26. The amendment to subsection 217 (1) permits boards to borrow by way
of banker's acceptances in addition to promissory notes and reduces the number of char-

tered banks that must be canvassed to determine lending rates from over sixty to eleven.

Subsection 217 (1) of the Act now reads as follows:

(1) Notwithstanding the provisions of any general or special Act, a board may by res-

olution authorize the treasurer and the chairman or vice-chairman to borrow from time to

time by way of a promissory note, such sums as the board considers necessary to meet the

current expenditures of the board until the current revenue has been received, provided that

the interest and any other charges connected therewith do not exceed the interest that would
be payable at the minimum lending rate of the majority of chartered banks on the date of
borrowing.

SECTION 27. The amendment to subsection 237 (1) is consistent with the new clause

8 (1) (za) of the Act (see subsection 1 (1) of the Bill). Subsection 237 (1) of the Act now
reads as follows:

(1) In this section, except in subsection (12), "record" in respect of a pupil means a

record maintained or retained by the principal of a school in accordance with the regu-

lations.



SECTION 28. The new subsections enable two or more boards of education or two or

more county or district combined separate school boards to share a director of education.

SECTION 29. The amendments make it clear that a member elected under Part IX-A
of the Act is not subject to the same constraints on voting applicable to the separate

school representatives elected to a board of education in an area where the coterminous

Roman Catholic separate school board is not providing secondary school education.

SECTION 30. The amendments take into account the possibility of a public board ceas-

ing to operate a school or classes under Part XI of the Act at the end of the calendar

year as well as the end of the school year and provides a procedure for the dissolution of

the French-language section of a board when the section ceases to operate any French-

language instructional units.

SECTION 31.—Subsection 1. This amendment is complementary to the changes made in

subsection 2. Clause 277t (2) (a) of the Act now reads as follows:

(a) a reference in this Part to French, other than in this subsection and subsection

(3), shall be deemed to be a reference to English.

Subsection 2. Subsection 277t (4) relates to English-language sections and is required for

consistency with the changes in the case of French-language sections made to subsection

277m (7) (see section 29 of the Bill), in respect of the voting rights of members elected

under Part XI-A of the Act.

SECTION 32. This section ensures that subsection 136i (3) of the Education Act (eligi-

bility of separate school elector) applies to The Sault Ste. Marie Board of Education.

SECTION 33.—Subsection 1. Sub-subclauses 127 (1) (g) (v) (A) and (B) are amended
to raise the Umit upon the amounts to be included in the estimates of The Metropolitan

Toronto School Board for certain capital expenditures to a sum equal to one mill on
equalized assessment from the former limit of two mills on raw assessment. This brings

the provision in line with the limits that apply to boards that have jurisdiction in more
than one municipality or locahty.

The reference to paragraph 33 of subsection 1 (1) of the Education Act is incorrect

and is altered accordingly.

Reserves are mentioned in the new subclause (v). Heretofore only an indirect ref-

erence to reserves was mentioned in subsection 209 (10) of the Act.

Subclause 127 (1) (g) (v) of the Municipality of Metropolitan Toronto Act now reads

as follows:

(v) may provide for expenditures to be made out of current funds for perman-
ent improvements as defined in paragraph 34 of subsection 1 (1) of the

Education Act, provided that the expenditures for permanent improve-

ments referred to in subparagraphs 1, 2 and 3 of paragraph 33 of subsec-

tion 1 (1) of that Act do not exceed,

(A) for secondary school purposes, an amount that would increase the sum
that would be required to be raised for such purposes by levy on
assessment in the Metropolitan Area if no such provision for expendi-

tures were made by an amount calculated at two mills in the dollar

upon the total assessment in the Metropolitan Area, and

(B) for public school purposes, an amount that would increase the sum
that would be required to be raised for such purposes by levy on
assessment in the Metropolitan Area if no such provision for expendi-

tures were made by an amount calculated at two mills in the dollar



upon the assessment in the Metropolitan Area rateable for public

school purposes,

according to the last revised assessment rolls.

Subsections 2 and 3. The amendments are complementary to the amendments to section

167 of the Act (see section 24 of the Bill).

Subsection 4. The definition of total equalized assessments of the area municipalities is

complementary to the amendments to subclause 127 (1) (g) (v) (see subsection 33 (1) of

the Bill).

SECTION 34. This section enables municipalities to apply certain moneys held by them
for educational purposes to reduce the public school mill rate.

SECTION 35. This section enables a French-language education council to be dissolved

other than in accordance with the provisions of section 277s of the Act where there are

no known persons willing to serve on the council and the French-language instructional

units of the public board have been transferred to a Roman Catholic school board and
terminated by the public board.
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An Act to amend the Education Act

HER MAJESTY, by and with the advice and consent of the

Legislative Assembly of the Province of Ontario, enacts as

follows:

1.—(1) Subsection 8 (1) of the Education Act, being chapter

129 of the Revised Statutes of Ontario, 1980, as amended by

the Statutes of Ontario, 1982, chapter 32, section 3 and 1984,

chapter 60, section 2, is further amended by adding thereto the

following clauses:

(za) issue guidelines respecting the keeping of pupil

records and require boards to comply with the

guidelines;

(zb) approve awards for the purpose of subclause

48 (6) (f) (ii);

(zc) require boards to establish and maintain a policy of

affirmative action with respect to the employment
and promotion of women;

(zd) provide an assessment equalization factor,

(i) for each municipality, including, for public

and secondary school purposes, any part of

territory without municipal organization that

is deemed to be attached thereto for such pur-

poses and, for public school purposes, any

part of territory without municipal organiza-

tion that is deemed to be annexed thereto for

public school purposes,

(ii) for each locality,

(iii) for each public school section that comprises

only territory without municipal organization,

and
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(iv) for each separate school zone that comprises

only territory without municipal organization,

and determine the assessment roll to which each

such factor applies;

(ze) provide interim and final weighting and adjustment

factors for the purposes of the regulations;

(zf) prescribe the number of instalments in which pay-

ments of legislative grants shall be paid to boards,

the dates upon which the payments shall be made
and the amounts of the payments as a percentage of

the total amount estimated by the Minister to be

payable to the boards;

(zg) approve the entering into of an agreement by

boards under subsection 159a (1).

(2) Section 8 of the said Act, as amended by the Statutes of

Ontario, 1982, chapter 32, section 3 and 1984, chapter 60, sec-

tion 2, is further amended by adding thereto the following

subsection:

Additional (i^C) The Minister may, for the purposes of the calculation

Ntoirster^ and payment of legislative grants,

(a) approve classes, courses and programs;

(b) approve adult basic education as defined in subsec-

tion 165a (1) provided for boards by,

(i) colleges of applied arts and technology, and

(ii) community groups; and

(c) prescribe the standards that shall be attained by a

community group in respect of the provision of

adult basic education under subsection 165 (3) and
the criteria that shall be used to determine whether
the standards are attainable.

2.—(1) Paragraph 14 of subsection 10 (1) of the said Act is

amended by striking out "and providing for the payment of

moneys to assist in the cost of establishment and maintenance
of such schools" in the fifth, sixth and seventh lines.

(2) Paragraphs 15 and 16 of the said subsection 10 (1) are

repealed and the following substituted therefor:
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15. providing for the holding of examinations for per- ^g^^j^"'^

sons to become supervisory officers and governing examinations

such examinations.

(3) Section 10 of the said Act, as amended by the Statutes of

Ontario, 1982, chapter 32, section 4 and 1984, chapter 64, sec-

tion 12, is further amended by adding thereto the following

subsection:

(2) The Metropolitan Toronto School Board may, subject Provision

to the regulations in respect of evening classes, provide during classes

the school day or outside the school day a program for adults, ^ ^^
,.

who by reason of age do not have the right to attend a school Toronto

or class operated by the School Board for exceptional pupils School Board

whose intellectual functioning is below that of a person with

mild retardation and,

(a) are otherwise qualified to be resident pupils of a

board of education that has jurisdiction in The
Municipality of Metropolitan Toronto; or

(b) not being qualified to be resident pupils as men-
tioned in clause (a), were pupils in such a school or

class operated by the School Board.

(4) Clause 10 (3) (a) of the said Act is amended by striking

out ^'providing for" in the first line and inserting in lieu

thereof "governing".

(5) Subclause 10 (3) (c) (ii) of the said Act is amended by
inserting after "enrolment" in the second line "portion,

number, estimate, facility, unit, project".

(6) Clause 10 (3) (c) of the said Act is amended by striking

out "and" at the end of subclause (iii) and by adding thereto

the following subclauses:

(v) applying factors in the calculation of the

grants, and

(vi) authorizing the Minister to adjust amounts of

assessment.

(7) Clause 10 (3) (d) of the said Act is repealed.

(8) Clause 10 (3) (e) of the said Act is amended by striking

out "calculating" in the first line and inserting in lieu thereof

"determining".
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(9) Subsection 10 (3) of the said Act is amended by adding

thereto the following clauses:

(g) providing for the payment of moneys to assist in the

cost of the establishment and maintenance of

schools referred to in paragraph 14 of subsection

(1);

(h) providing for assistance in the payment of board,

lodging and transportation costs of elementary and

secondary school pupils;

(i) governing the provision of assistance for the pay-

ment of the cost of education of pupils who,

(i) reside in the territorial districts, on lands held

by the Crown in right of Canada or Ontario

or by an agency of Canada or Ontario or on
other lands that are exempt from taxation for

school purposes,

(ii) are qualified to be resident pupils in respect

of a school section, separate school zone or

secondary school district in Ontario and
receive elementary or secondary education in

Manitoba or Quebec, as the case may be,

where, in the opinion of the Minister, daily

transportation to a school in Ontario or the

provision of board, lodging and transportation

to and from a school in Ontario once a week
is impracticable,

(iii) are wards of or in care of a children's aid

society, or

(iv) are admitted to a centre, facility, home, hos-

pital or institution that is approved, designat-

ed, established, licensed or registered under
any Act;

(j) providing for payments to a board for the purpose
of limiting in a year the amount of the requisition

for public or secondary school purposes or the

increase in the mill rate for separate school pur-

poses in respect of,

(i) a municipality or part thereof, or
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(ii) a part of territory without municipal organiza-

tion that is deemed to be a district municipal-

ity,

under the jurisdiction of the board.

(10) Section 10 of the said Act, as amended by the Statutes

of Ontario, 1982, chapter 32, section 4, 1984, chapter 60, sec-

tion 4 and 1986, chapter 64, section 12, is further amended by

adding thereto the following subsections:

(3a) A regulation made under subsection (3) may, Wem

(a) be general or particular in its application;

(b) with respect to clause (3) (e), prescribe the maxi-

mum amount of any fee that may be charged; or

(c) with respect to clause (3) (e), provide for the deter-

mination of fees by boards.

(10) A regulation made under this section that applies to ^^^^

The Metropolitan Toronto School Board may,

(a) deem The Metropolitan Toronto School Board and
the boards of education in The Municipality of Met-
ropolitan Toronto to be one divisional board of

education; and

(b) deem the area municipalities in The Municipality of

Metropolitan Toronto to be one urban municipality.

3. Subsection 48 (6) of the said Act, as enacted by the

Statutes of Ontario, 1982, chapter 32, section 12, is amended
by,

(a) striking out "or" at the end of clause (b);

(b) striking out "a diplomatic visa" in the third line of

clause (c) and inserting in lieu thereof "an employ-

ment authorization"; and

(c) adding thereto the following clauses:

(d) a pupil who is a dependant within the meaning of

the Visiting Forces Act (Canada); RS.c. mo,
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(e) a person who is in Canada under a diplomatic, con-

sular or official acceptance issued by the Depart-

ment of External Affairs; or

(f) a person who is in Canada while the person's parent

or the person who has lawful custody of the person

is in Canada,

(i) under a diplomatic, consular or official accep-

tance issued by the Department of External

Affairs,

(ii) as a graduate student who is the recipient of

an award approved by the Minister for the

purposes of this clause and who is in atten-

dance at a university or institution in Ontario,

including its affiliated or federated institu-

tions, that receives operating grants from the

Ministry of Colleges and Universities, or

(iii) in accordance with an agreement with a uni-

versity outside Canada to teach at an institu-

tion in Ontario, including its affiliated or fed-

erated institutions, that receives operating

grants from the Ministry of Colleges and
Universities,

4,—(1) Subsection 54 (1) of the said Act, as amended by the

Statutes of Ontario, 1982, chapter 32, section 15, is further

amended by adding thereto the following clause:

(b) assign a name to a divisional board that has jurisdic-

tion in a territorial district.

(2) Subsection 54 (4) of the said Act is amended by inserting

after "City of " " in the third and fourth lines "or "Con-
seil de I'education de la cite de "or both".

(3) Subsection 54 (5) of the said Act is amended by inserting

after "Education" " in the third line "or "Conseil de I'educa-

tion du comte de " or both".

(4) Subsection 54 (6) of the said Act, as amended by the

Statutes of Ontario, 1982, chapter 32, section 15, is further

amended by inserting after "Education" " in the seventh line

"or "Conseil de I'education de "or both".
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(5) Subsection 54 (7) of the said Act is amended by inserting

after ^'Education" " in the third line "or "Conseil de I'educa-

tion de " or both".

(6) Section 54 of the said Act, as amended by the Statutes of

Ontario, 1982, chapter 32, section 15, is further amended by
adding thereto the following subsection:

(8) The name of a divisional board may be as follows where Bilingual

approved by the Minister:

"Conseil de I'education de Board of

Education" (inserting the name of the

defined city, county or name approved by
the Minister or assigned by the regulations).

5.—(1) Subsection 60 (3) of the said Act is amended by
inserting after "of " " in the third line "or "Conseil de

I'education de "or both".

(2) Subsection 60 (4) of the said Act is amended by inserting

after "Education" " in the third line "or "Conseil de I'educa-

tion de " or both".

6. Subsection 62 (5) of the said Act is amended by inserting

after "Board" " in the third line "or "Conseil du secteur sco-

laire de district de " or both".

7.—(1) Clause 83 (5) (a) of the said Act is amended by
inserting after "Board" " in the second line "or "Conseil des

ecoles separees catholiques de "or both".

(2) Clause 83 (5) (b) of the said Act is amended by inserting

after "Board" " in the third line "or "Conseil des ecoles sepa-

rees catholiques de " or both".

8. Subsection 84 (2) of the said Act is amended by inserting

after "Board" " in the fifth line "or "Conseil des ecoles sepa-

rees catholiques de " or both".

9. Subsection 87 (4) of the said Act is amended by inserting

after "Board" " in the third line "or "Conseil fusionne des

ecoles separees catholiques de "or both".

10.—(1) Subsection 111 (1) of the said Act is amended by

inserting after "Board" " in the fourth line "or "Conseil des

ecoles separees catholiques du comte de "or both".
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(2) Subsection 111 (2) of the said Act is amended by insert-

ing after "Board" " in the fifth line "or "Conseil des ecoles

separees catholiques du comte de "or both".

(3) Subsection 111 (3) of the said Act, as amended by the

Statutes of Ontario, 1982, chapter 32, section 35, is further

amended by inserting after "Board" " in the amendment of

1982 "or "Conseil des ecoles separees catholiques du district

de "or both".

(4) Subsection 111 (4) of the said Act is amended by,

(a) striking out "117 and 118" in the second line and

inserting in lieu thereof "116 and 117"; and

(b) inserting after "Board" " in the fifth line "or "Con-

seil des ecoles separees catholiques de " or

both".

Bilingual

(5) Section 111 of the said Act, as amended by the Statutes

of Ontario, 1982, chapter 32, section 35, is further amended by

adding thereto the following subsection:

(5) The name of a county or district combined separate

school board may be as follows where approved by the

Minister:

"Conseil des ecoles separees catholiques de

de (County or District) Roman
Catholic Separate School Board" (inserting

the name of the county or counties, district

or districts, name selected by the board and
approved by the Minister or name of area

designated by the regulations).

11. Subsection 116 (2) of the said Act is amended by insert-

ing after "Board" " in the third line "in EngUsh and "Conseil

des ecoles separees catholiques d'Ottawa" in French".

12. Subsection 117 (2) of the said Act is amended by insert-

ing after "Board" " in the third line "in English and "Conseil

des ecoles separees catholiques de Carleton" in French".

13. Section 130 of the said Act, as amended by the Statutes

of Ontario, 1987, chapter 17, section 3, is further amended by

adding thereto the following subsections:

Apportion- (5a) Where the arbitrators conclude that it would be more
men^^un er

^^^^ ^^^ equitable in the interests of the supporters of the

board for the board when setting the rates to be levied in a
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year to have apportioned its requirements in accordance with

a regulation made under section 214 in respect of the year, the

arbitrators shall so advise the board when they have deter-

mined and reported the factors under subsection (5).

(5b) After being advised under subsection (5a), the board Resolution of

may resolve to apportion its requirements in accordance with

the regulation that applies for the year.

(5c) A board that resolves to apportion under subsection Notice

(5b) shall forthwith notify the Minister of its decision.

(5d) The arbitration referred to in section 214 does not Non-
_

apply in the case of a board that acts under subsection (5b).
^pp"^^ ^o"

14.—(1) Subsection 136e (2) of the said Act, as enacted by

the Statutes of Ontario, 1986, chapter 21, section 2, is

amended by inserting after "to" in the second line "in addi-

tion to conditions that may be made under clause 10 (3) (b)".

(2) Section 136e of the said Act, as enacted by the Statutes of

Ontario, 1986, chapter 21, section 2, is amended by adding

thereto the following subsection:

(5) A regulation made for the purposes of this section. Regulations

(a) may be general or particular in its application; or

(b) may provide for the withholding or repayment of all

or part of a grant where a condition of the grant is

not satisfied.

15. Section 136i of the said Act, as enacted by the Statutes

of Ontario, 1986, chapter 21, section 2, is amended by adding

thereto the following subsection:

(la) Subsection (1) does not apply where a public board i^em

has the same or part of the same area of jurisdiction as a

Roman Catholic school board as a result only of the fact that

the centre of a separate school zone that,

(a) comprises part of the county or district combined
Roman Catholic separate school zone for which the

Roman Catholic school board was established; and

(b) is not situate within the area of jurisdiction of the

public board,

and is situate within 4.8 kilometres of the boundary of the

pubUc board.
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16. Section 145 of the said Act is amended by inserting

after "the ..." " in the third line "or "Conseil des ecoles se-

parees protestantes de ..." or both".

17.—(1) Paragraph 19 of subsection 150 (1) of the said Act

is amended by inserting after "moneys" in the first line "other

than moneys held in a reserve fund and that are".

(2) Subsection 150 (1) of the said Act, as amended by the

Statutes of Ontario, 1982, chapter 32, section 40 and 1984,

chapter 60, section 10, is further amended by adding thereto

the following paragraph:

idem 19a. invest moneys held in a reserve fund in,

R.S.O. 1980,

c. 218

R.S.O. 1980,

c. 512

i. guaranteed contracts issued by an insurer

licensed under the Insurance Act, and

ii. such securities as a trustee may invest in

under the Trustee Act provided that all inter-

est and gain thereon is credited to the fund

from which the moneys are invested.

(3) Paragraph 38 of subsection 150 (1) of the said Act, as re-

enacted by the Statutes of Ontario, 1984, chapter 60, section

10, is amended by adding at the end thereof "or a demonstra-

tion school for exceptional pupils".

(4) Subsection 150 (1) of the said Act, as amended by the

Statutes of Ontario, 1982, chapter 32, section 40 and 1984,

chapter 60, section 10, is further amended by adding thereto

the following paragraph:

designation

of expen-

ditures

46. designate portions of current expenditure of the

board as ordinary expenditures for the purposes of

legislative grants provided for by a regulation made
under subsection 10 (3).

18. The said Act is amended by adding thereto the follow-

ing section:

Board name 150a. Where in any Act, other than this Act, a board is

given a name in English, the board shall be known by such
name in French as the board may by resolution select and the

Minister may approve.

19. Section 154 of the said Act is amended by adding
thereto the following paragraph:
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la. provide for any or all of the members of the board benefits

any benefit that may be provided for the employees

of the board under section 155 and any other bene-

fits of a like nature that the board considers appro-

priate.

20. Subclause 155 (1) (a) (i) of the said Act is amended by

adding at the end thereof ''and their spouses and children".

21. The said Act is further amended by adding thereto the

following section:

159a.—(1) A public board that has jurisdiction in an area ^''^"^[^^'^ °^

that is also the area or part of the area of jurisdiction of a language

Roman CathoUc school board may, with the approval of the

Minister, enter into an agreement with the Roman Catholic

school board to transfer a secondary school established and

operated under Part XI or a French-language instructional

unit as defined in section 277c to the Roman CathoUc school

board.

instructional

unit

(2) A transfer of a secondary school referred to in subsec- Transfer i

tion (1) is not a closing of the secondary school. ^
cosmg

22. Section 165a of the said Act, as enacted by the Statutes

of Ontario, 1982, chapter 32, section 45, is amended by adding

thereto the following subsection:

(3) A board may, in respect of persons who reside in the

area of jurisdiction of the board, enter into an agreement in

writing with a community group for the provision by the

group of adult basic education that is approved by the

Minister.

Idem

23. Subsection 166 (2) of the said Act, as amended by the

Statutes of Ontario, 1984, chapter 55, section 216, is further

amended by,

(a) striking out "severe learning disabilities" in the fifth

line and inserting in lieu thereof "severe communi-
cational exceptionalities"; and

(b) striking out "premises approved under subsection

9 (1) of Part I (Flexible Services) of the Child and
Family Services Act, 1984 for the provision of a child

development service or child treatment service" in

the amendment of 1984 and inserting in lieu thereof

"a place where an agency approved under subsec-

tion 8 (1) of Part I (Flexible Services) of the Child

and Family Services Act, 1984 provides a child devel-
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opment service, a child treatment service or a child

and family intervention service".

24. Subsection 167 (1), as re-enacted by the Statutes of

Ontario, 1982, chapter 32, section 47, subsections (la), (lb)

and (Ic), as enacted by the Statutes of Ontario, 1982, chapter

32, section 47, and subsection (2), as re-enacted by the Statutes

of Ontario, 1982, chapter 32, section 47, of the said Act are

repealed and the following substituted therefor:

Allowance (J) A board may pay to each member of the board an
for members

^jjQ^j^jj^g [^ ^u^.]^ amount that is determined by the board to

be payable to the members thereof.

Chairman
and vice-

chairman

(2) A board may pay an allowance in such amount as is

determined by the board in addition to the allowance payable

under subsection (1) to the chairman and vice-chairman of the

board.

Different

allowances
(2a) The additional allowance payable to the chairman may

differ from the additional allowance payable to the vice-chair-

man.

Basis of

allowance
(2b) A member of a board of education elected by separate

school electors, a member of the board elected under Part

XI-A or XI-B and a member appointed to the board is enti-

tled to an allowance on the same basis as a member of the

board elected by public school electors.

Idem (2c) A trustee of a separate school board elected under
Part XI-A or XI-B or appointed to the board is entitled to an
allowance on the same basis as a trustee who is elected other

than under Part XI-A or XI-B by separate school electors.

Decrease in

allowance
(2d) A board may at any time decrease any allowance pay-

able to members, the chairman or the vice-chairman of the

board.

Chairman
and vice-

chairman of

council or

section

(2e) Where the French-language education council,

English-language education council, French-language section

or English-language section of a board has a chairman or a

vice-chairman of the council or section, as the case may be,

the council or section may authorize an additional allowance,

not to exceed that paid to the chairman or vice-chairman of

the board under subsection (2), to be paid to the chairman or
vice-chairman of the council or section.

Idem (2f) A chairman or vice-chairman of a council or section

may only be paid one additional allowance.
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(2g) An allowance payable under subsection (1), (2) or (2e) AUocation of

cost

with respect to a French-language education council or

French-language section shall be included as part of central-

ized services for the purposes of allocating amounts under

section 277n.

25. Subsection 196 (la) of the said Act, as enacted by the

Statutes of Ontario, 1982, chapter 32, section 53, is amended
by striking out "subsection (2)" in the eleventh Une and insert-

ing in lieu thereof "subsection (3)".

26. Subsection 217 (1) of the said Act is amended by,

(a) adding after "note" in the fourth line "or a bank-

er's acceptance that is drawn as a bill of exchange

under the Bills of Exchange Act (Canada) on a bank
to which the Bank Act (Canada) applies"; and

(b) striking out "minimum lending rate of the majority

of chartered banks on the date of borrowing" in the

ninth and tenth lines and inserting in lieu thereof

"prime lending rate on the date of borrowing, of the

chartered banks listed in Schedule A of the Bank Act

(Canada)".

27. Subsection 237 (1) of the said Act is amended by adding

at the end thereof "and the guidelines issued by the Minister".

28. Section 252 of the said Act is amended by adding

thereto the following subsections:

(2) Two or more boards of education that each have an ^^^"^

enrolment in its public and secondary schools of fewer than

2,000 may with the approval of the Minister agree to appoint

a supervisory officer as director of education to be responsible

to the boards for the development, implementation, operation

and supervision of educational programs in the schools of the

boards.

(3) Two or more county or district combined separate ^^^^

school boards that each have an enrolment in its schools of

fewer than 2,000 may with the approval of the Minister agree

to appoint a supervisory officer as director of education to be
responsible to the boards for the development, implementa-
tion, operation and supervision of educational programs in the

schools of the boards.

29. Section 277m of the said Act, as enacted by the Stat-

utes of Ontario, 1986, chapter 29, section 11, is amended by
adding thereto the following subsections:



14 Bill 69 EDUCATION 1987

French as

minority
(7) Where a member of a French-language section of a

board of education to which section 136i does not apply is

elected by electors who may be separate school electors or

public school electors, the provisions of subsection 55 (4) do

not apply to prevent the member from moving, seconding or

voting upon a matter that affects French-language public

schools exclusively regardless of whether the member is a sep-

arate school elector or a public school elector.

Idem (8) Subsection (7) applies with necessary modifications to a

member appointed to fill a vacancy on a French-language sec-

tion of a board referred to in subsection (7).

30. Subsections 277s (1), (2) and (3) of the said Act, as

enacted by the Statutes of Ontario, 1986, chapter 29, section

11, are repealed and the following substituted therefor:

Notice to

Minister
(1) Where a French-language section becomes aware that it

will not be operating a French-language instructional unit and

it will not be providing education for at least 285 resident

pupils of the board or at least 9.50 per cent of the resident

pupils of the board pursuant to an agreement as described in

subsection 277d (2) or (3), the French-language section shall

forthwith notify in writing the full board of such fact and the

effective date thereof and the board shall forthwith notify in

writing the Minister.

Dissolution
(2) Unless the notice to the Minister under subsection (1) is

revoked, the French-language section of a board in respect of

which a notice is required to be given to the Minister is dis-

solved on the thirtieth day next following the date upon which
the section ceases to operate a unit or provide the education

referred to in subsection (1) and the members shall cease to

hold office on that date.

Revocation
of notice

(3) A board, upon written request of the French-language

section of the board that is received before the dissolution of

the French-language section of the board, shall revoke by
notice in writing delivered to the Minister, a notice given to

the Minister under subsection (1).

Section 159a

agreement
distinguished

(3a) Where a public board agrees to transfer a secondary

school established and operated under Part XI to a Roman
Catholic school board under section 159a, the agreement to

transfer is not an agreement referred to in subsections

277d (2) and (3).

31.—(1) Clause 277t (2) (a) of the said Act, as enacted by
the Statutes of Ontario, 1986, chapter 29, section 11, is
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amended by striking out "subsection (3)" in the second line

and inserting in lieu thereof "subsections (3) and (4)".

(2) Section 277t of the said Act, as enacted by the Statutes of

Ontario, 1986, chapter 29, section 11, is amended by adding

thereto the following subsections:

(4) In the case of a board to which subsection (3) applies ^^^^

and section 136i does not apply, a member of the board who
is not a member of the English-language section of the board

may move, second and vote upon a matter that affects

French-language public schools exclusively regardless of

whether the member is a separate school elector or a public

school elector.

(5) Subsection (4) applies with necessary modifications to a wem

member appointed to fill a vacancy on an EngUsh-language

section of a board referred to in subsection (4).

32. Section 3 of The City of Sault Ste. Marie Act, 1977,

being chapter 103, in so far as it may be inconsistent with sub-

section 136i (3) of the Education Act is of no force and effect.

33.—(1) Subclause 127 (1) (g) (v) of the Municipality of
Metropolitan Toronto Act, being chapter 314 of the Revised

Statutes of Ontario, 1980, is repealed and the following substi-

tuted therefor:

(v) may provide for expenditures for permanent

improvements as defined in paragraph 34 of

subsection 1 (1) of the Education Act and for RS.o. i980,

c 129
an allocation to a reserve fund, provided that

the total of expenditures for permanent

improvements referred to in subparagraphs i,

ii and iii of paragraph 34 of subsection 1 (1) of

that Act and any sum allocated to a reserve

fund do not exceed,

(A) for secondary school purposes, an

amount that would increase the sum that

would be required to be raised by levy

for secondary school purposes in the

Metropolitan Area if no such provision

for expenditures and allocation were

made, by an amount calculated at one

mill of the dollar upon the total equal-

ized assessments of the area municipali-

ties for public secondary school pur-

poses, and
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(B) for public school purposes, an amount
that would increase the sum that would
be required to be raised by levy for pub-

lic school purposes in the Metropolitan

Area if no such provision for expendi-

tures and allocation were made, by an

amount calculated at one mill in the dol-

lar upon the total equalized assessments

of the area municipalities for public ele-

mentary school purposes.

(2) Subsection 127 (lb) of the said Act, as enacted by the

Statutes of Ontario, 1983, chapter 9, section 6, is repealed and
the following substituted therefor:

Allowance to (n,) jhc School Board may pay an allowance in such
vice-c airman

^^^^^^^^ ^^ ^^ determined by the School Board in addition to

the allowance payable under clause (la) (a) or (b) to the vice-

chairman of the School Board.

Different (Iba) An allowancc payable to the chairman may differ
a owances ^^^ ^^^^ payable to the vice-chairman.

(3) Subsection 127 (Ic) of the said Act, as enacted by the

Statutes of Ontario, 1983, chapter 9, section 6, is amended by
inserting after "subsection (la)" in the second line "or (lb)".

Reserve ftind

for public

school

purposes,

application

in 1988

(4) Subsection 127 (7) of the said Act, as enacted by the

Statutes of Ontario, 1983, chapter 9, section 6 and amended by
the Statutes of Ontario, 1984, chapter 10, section 1, is further

amended by adding thereto the following clause:

(ba) "total equalized assessments of the area municipaU-

ties" means for pubUc secondary school purposes

and for public elementary school purposes the sum
of the assessment upon which taxes are levied for

such purposes in each area municipality in the year

for which the estimates are approved in whole or in

part by the School Board where the assessment of

each area municipality is adjusted by the application

of the latest equalization factor applicable thereto

that is provided by the Minister.

34. Moneys that were held by a municipaUty as of the 31st

day of December, 1986 and are still being held and were
derived from the Ontario Municipalities Fund or from any
other source for public school purposes, except the collection of

rates, shall be applied by the municipality in the year 1988 to

reduce the rate that would otherwise be required to be levied

for public school purposes in the municipality.
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35.—(1) Where a public board has, Dissolution
^ ^ f '

of French-

language edu-

(a) transferred a secondary school established and oper- cation councu

ated under Part XI of the Education Act to a Roman Rs.o. i980,

c 129
Catholic school board;

(b) conducted an election referred to in subsection

277x (6) of the said Act and no members were

elected;

(c) advised the Minister that there are no qualified

persons willing to be appointed under subsection

277x (10) of the said Act; and

(d) resolved to discontinue the operation of its remaining

French-language instructional units at the end of the

school year in which the election referred to in clause

(b) was conducted,

the resolution referred to in clause (d) shall, with the approval

of the Minister, become effective in accordance with the terms

of the resolution and the French-language education council

constituted under subsection 277y (1) is dissolved on the date

determined by the Minister.

(2) In this section, Defmitions

*'French-language instructional unit" has the same meaning as

in section 277c of the said Act;

"Minister", "public board", "secondary school" and "Ro-
man Catholic school board" have the same meaning as in

section 1 of the said Act.

36. This Act comes into force on the day it receives Royal conunence-
A ,

" " ment
Assent.

37.. The short title of this Act is the Education Amendment ^"""^ ''tie

Act, 1987.
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EXPLANATORY NOTES

SECTION 1.—Subsection 1. The various amendments give the Minister additional

powers and transfer certain powers previously provided for under the regulation-making

powers in subsection 10 (3) of the Act.

The new clause (za) authorizes the Minister to make guidelines to ensure a standard-

ization of the recording of information in records of pupils and is complementary to the

amendment to subsection 237 (1) of the Act (see section 27 of the Bill).

The new clause (zb) is complementary to the amendment to subsection 48 (6) of the

Act (see section 3 of the Bill).

Clause (zc) is self-explanatory.

The new clause (zd) transfers to section 8 the powers set out in clause 10 (3) (d) of

the Act.

Clause (ze) is self-explanatory (this is complementary to subsection 2 (6) of the Bill

which amends clause 10 (3) (c) of the Act).

The new clause (zf) makes it clear that legislative grants may be paid from time to

time as determined by the Minister.

The new clause (zg) is complementary to section 21 of the Bill.

Subsection 2. The amendment expands the number of items that the Minister may
approve for the purposes of the payment of legislative grants.

SECTION 2.—Subsections 1 and 2. The amendment to paragraph 14 and the repeal of

paragraphs 15 and 16 and the complementary amendment under subsection 2 (8) of the

Bill brings together all the powers to make regulations in respect of the calculation,

apportionment and distribution of the legislative grants. Paragraphs 14, 15 and 16 of sub-

section 10 (1) of the Act now read as follows:

14. governing the establishment and operation of public and secondary schools on
lands held by the Crown in right of Canada or Ontario or by an agency thereof,

or on other lands that are exempt from taxation for school purposes, and provid-

ing for the payment of moneys to assist in the cost of establishment and mainten-

ance of such schools;

15. governing the payment of the cost of education at elementary and secondary

schools of pupils who,

i. reside in the territorial districts, or on lands held by the Crown in right of
Canada or Ontario or by an agency thereof, or on other lands that are

exempt from taxation for school purposes,

a. are wards of or in the care of a children's aid society, or

Hi are admitted to a centre, facility, home, hospital or institution that is

approved, designated, established, licensed or registered under any Act;

16. providing for assistance in the payment of board, lodging and transportation

costs of elementary and secondary school pupils.

The new paragraph 15 governs examinations with respect to supervisory officers.

Subsection 3. The amendment enables The Metropolitan Toronto School Board to pro-

vide evening classes for its exceptional pupils who have attained or will attain, twenty-



one years of age and who are no longer eligible because of age to attend a school or

class operated by the School Board.

Subsection 4. The amendment to clause 10 (3) (a) broadens the regulation-making

powers in respect of the payment of legislative grants. Clause 10 (3) (a) now reads as fol-

lows:

(a) providing for the apportionment and distribution of moneys appropriated or

raised by the Legislature for educational purposes.

Subsections 5 and 6. The amendment to subclause 10 (3) (c) (ii) expands the items that

the Minister may approve for the purposes of providing funding assistance. The new sub-

clauses (iii) and (iv) are complementary to the new clauses 8 (1) (zd) and (ze) (see sub-

section 1 (1) of the Bill). Subclause 10 (3) (c) (ii) now reads as follows:

(ii) requiring the approval of the Minister to any amount of money, enrolment

or rate used in determining the amount of such grants.

Subsection 7. The amendment to clause 10 (3) (e) broadens the power to make regu-

lations in respect of pupils for whom a fee is payable. Clause 10 (3) (e) now reads as fol-

lows:

(e) prescribing the method of calculating the amount of the fee receivable by a board

in respect of elementary or secondary school pupils or any class or group there-

of, where the board provides education for one or more pupils in respect of
whom a fee is payable under this Act, and defining any word or expression used

in such regulation.

Subsection 8. The new clauses transfer powers from the general regulation-making

powers to the already existing regulation-making provisions that relate to the payment of

legislative grants (see also subsections 2 (1) and (2) of the Bill) and adds a power to pay

the cost of education in circumstances where Ontario pupils attend school in Manitoba or

Quebec. The new clause (j) also provides for the possibility of payment to a board to

offset the increase in the amount requisitioned for public or secondary school purposes or

an increase in the mill rate for separate school purposes.

Subsection 9. The new subsection 10 (3a) enables regulations that are made with respect

to fees and legislative grants to be applicable to all boards or to particular boards and

enables the amount of any fee that may be charged by boards to be limited by regu-

lation.

The new subsection 10 (12) permits regulations to be made that treat The Metropoli-

tan Toronto School Board and the six area boards of education as one divisional board

of education and the six area municipalities as one urban municipality.

SECTION 3. The re-enactment of subsection 48 (6) expands the exemptions from the

requirement that boards charge maximum fees with respect to persons who are in Canada
as a visitor or on a student visa. Subsection 48 (6) now reads as follows:

(6) Notwithstanding any other provision of this Act, where a board admits to a school

that it operates, a person who is in Canada as a visitor or as a student under the Immigra-
tion Act, 1976 (Canada), except,

(a) a participant in an educational exchange program under which a pupil of the

board attends without fee a school outside Canada;

(b) a pupil who enrolls in an elementary school or a secondary school prior to the

1st day of July, 1982; or



(c) a person who is in Canada while his parent or the person who has lawful

custody of him is in Canada on a work visa, a diplomatic visa or a ministerial

permit,

the board shall charge the person the maximum fee calculated in accordance with the regu-

lations.

SECTIONS 4, 5, 6, 7, 8, 9, 10, 11 and 12. The various amendments enable school

boards to be known by a French name in addition to or instead of its English name. A
divisional board may also be known under a combined English and French name.

SECTION 13. The amendments to section 130 enable arbitrators appointed by a sepa-

rate school board to recommend the method of apportionment that applies to divisional

boards when setting the rates to be levied on ratepayers of the board and empowers the

board to act upon the recommendations.

SECTION 14.—Subsection 1. The amendment to subsection 136e (2) makes it clear that

conditions prescribed in regulations made by the Minister for the provision of legislative

grants are in addition to conditions that apply to a Roman Catholic school board in the

regulations made by the Lieutenant Governor in Council. Subsection 136e (2) of the Act

now reads as follows:

(2) The payment of legislative grants to a Roman Catholic school board is subject to

the conditions prescribed by the regulations.

Subsection 2. The new subsection 136e (5) enables conditions that are made with respect

to the payment of grants to be applicable to all Roman Catholic school boards or to a

particular board and provides that a grant may be withheld in whole or in part where a

condition has not been complied with.

SECTION 15. The new subsection 136i (la) makes it clear that trustees elected to a

public board by separate school electors remain eligible to be members of the public

board where the coterminous Roman Catholic separate school board has not extended.

SECTION 16. The amendment to section 145 is consistent with the other changes

respecting board names (see sections 4, 5, 6, 7, 8, 9, 10, 11 and 12 of the Bill).

SECTION 17.—Subsections 1 and 2. The current provisions of the Act do not permit

reserve funds to be invested in corporate securities, preferred and fully paid common
shares of companies in which trustees may invest under section 27 of the Trustee Act.

The amendment ensures that paragraph 19 applies only to the reserve for working
funds and enables reserve funds to be eligible for investment in trustee securities and in

guaranteed contracts issued by an insurer licensed under the Insurance Act. Trustee secu-

rities include the securities mentioned in paragraph 19.

Subsection 3. The amendment to paragraph 38 of subsection 150 (1) enables a board to

place a teacher in a demonstration school. Paragraph 38 of subsection 150 (1) now reads

as follows:

38. with the approval of the Minister, conduct an education program in a centre,

facility, home, hospital or institution that is approved, designated, established,

licensed or registered under any Act and in which the Ministry does not conduct

an education program.

Subsection 4. The amendment to subsection 150 (1) permits boards to classify expendi-

tures for the purposes of grant assistance.

SECTION 18. The new section 150a enables boards that are named in Regional and
District Municipality Acts and the Municipality of Metropolitan Toronto Act to have a



French name. This is consistent with other changes respecting board names (see sections

4, 5, 6, 7, 8, 9, 10, 11, 12 and 16 of the Bill).

SECTION 19. The new paragraph la of section 154 enables boards to provide the same

insured benefits for their members, their spouses and children, as the boards may provide

for their employees.

SECTION 20. The amendment to subclause 155 (1) (a) (i) enables boards to provide

group life insurance to the spouses and children of its employees.

SECTION 21. The new section 159a makes it clear that the transfer, with the approval

of the Minister, of a secondary school or a French-language instructional unit operated

under Part XI of the Act does not constitute a closing of the school by the board that

transfers the school.

SECTION 22. The new subsection 165a (3) is consistent with the new clause 8 (la) (b)

(see subsection 1 (2) of the Bill).

SECTION 23. The amendments to subsection 166 (2) update terminology and restore

the capability of boards to provide transportation to certain facilities that were excluded

by changes made to the Act by the Child and Family Services Act, 1984. Subsection

166 (2) of the Act now reads as follows:

(2) A board may provide for a person who is qualified to be a resident pupil of the

board, transportation to and from the Ontario School for the Blind, an Ontario School for

the Deaf, a demonstration school established by or operated under an agreement with the

Minister for pupils with severe learning disabilities, a centre classified as a Group K hospi-

tal under the Public Hospitals Act, a facility designated under the Developmental Services

Act, a psychiatric facility designated as such under the Mental Health Act and premises

approved under subsection 9 (1) of Part I (Flexible Services) of the Child and Family Ser-

vices Act, 1984 for the provision of a child development service or child treatment service.

SECTION 24. The amendments enable a board to determine the allowances and addi-

tional allowances payable to members of the board and removes the restriction that

applied heretofore that allowances were determined by the outgoing board for the new
board to be elected.

SECTION 25. The amendment corrects an error in an internal reference.

SECTION 26. The amendment to subsection 217 (1) permits boards to borrow by way
of banker's acceptances in addition to promissory notes and reduces the number of char-

tered banks that must be canvassed to determine lending rates from over sixty to eleven.

Subsection 217 (1) of the Act now reads as follows:

(1) Notwithstanding the provisions of any general or special Act, a board may by res-

olution authorize the treasurer and the chairman or vice-chairman to borrow from time to

time by way of a promissory note, such sums as the board considers necessary to meet the

current expenditures of the board until the current revenue has been received, provided that

the interest and any other charges connected therewith do not exceed the interest that would

be payable at the minimum lending rate of the majority of chartered banks on the date of
borrowing.

SECTION 27. The amendment to subsection 237 (1) is consistent with the new clause

8 (1) (za) of the Act (see subsection 1 (1) of the Bill). Subsection 237 (1) of the Act now
reads as follows:

(1) In this section, except in subsection (12), "record" in respect of a pupil means a

record maintained or retained by the principal of a school in accordance with the regu-

lations.



SECTION 28. The new subsections enable two or more boards of education or two or

more county or district combined separate school boards to share a director of education.

tECTION 29. The amendments take into account the possibility of a public board ceas-

ing to operate a school or classes under Part XI of the Act at the end of the calendar

year as well as the end of the school year and provides a procedure for the dissolution of

the French-language section of a board when the section ceases to operate any French-

language instructional units.

tECTION 30.—Subsection 1. Sub-subclauses 127 (1) (g) (v) (A) and (B) are amended
to raise the limit upon the amounts to be included in the estimates of The Metropolitan

Toronto School Board for certain capital expenditures to a sum equal to one mill on
equalized assessment from the former limit of two mills on raw assessment. This brings

the provision in line with the limits that apply to boards that have jurisdiction in more
than one municipality or locality.

The reference to paragraph 33 of subsection 1 (1) of the Education Act is incorrect

and is altered accordingly.

Reserves are mentioned in the new subclause (v). Heretofore only an indirect ref-

erence to reserves was mentioned in subsection 209 (10) of the Act.

Subclause 127 (1) (g) (v) of the Municipality of Metropolitan Toronto Act now reads

as follows:

(v) may provide for expenditures to be made out of current funds for perman-
ent improvements as defined in paragraph 34 of subsection 1 (1) of the

Education Act, provided that the expenditures for permanent improve-

ments referred to in subparagraphs 1, 2 and 3 of paragraph 33 of subsec-

tion 1 (1) of that Act do not exceed,

(A) for secondary school purposes, an amount that would increase the sum
that would be required to be raised for such purposes by levy on
assessment in the Metropolitan Area if no such provision for expendi-

tures were made by an amount calculated at two mills in the dollar

upon the total assessment in the Metropolitan Area, and

(B) for public school purposes, an amount that would increase the sum
that would be required to be raised for such purposes by levy on
assessment in the Metropolitan Area if no such provision for expendi-

tures were made by an amount calculated at two mills in the dollar

upon the assessment in the Metropolitan Area rateable for public

school purposes,

according to the last revised assessment rolls.

Subsections 2 and 3. The amendments are complementary to the amendments to section

167 of the Act (see section 24 of the Bill).

Subsection 4. The definition of total equalized assessments of the area municipalities is

complementary to the amendments to subclause 127 (1) (g) (v) (see subsection 30 (1) of
the Bill).

SECTION 31. This section enables municipalities to apply certain moneys held by them
for educational purposes to reduce the public school mill rate.



Bill 69 1987

An Act to amend the Education Act

HER MAJESTY, by and with the advice and consent of the

Legislative Assembly of the Province of Ontario, enacts as

follows:

1,—(1) Subsection 8 (1) of the Education Act^ being chapter

129 of the Revised Statutes of Ontario, 1980, as amended by

the Statutes of Ontario, 1982, chapter 32, section 3 and 1984,

chapter 60, section 2, is further amended by adding thereto the

following clauses:

(za) issue guidelines respecting the keeping of pupil

records and require boards to comply with the

guidelines;

(zb) approve awards for the purpose of subclause

48 (7) (f) (iv); ^
(zc) require boards to establish and maintain a policy of

affirmative action with respect to the employment
and promotion of women;

(zd) provide an assessment equalization factor,

(i) for each municipality, including, for public

and secondary school purposes, any part of

territory without municipal organization that

is deemed to be attached thereto for such pur-

poses and, for public school purposes, any

part of territory without municipal organiza-

tion that is deemed to be annexed thereto for

public school purposes,

(ii) for each locality,

(iii) for each public school section that comprises

only territory without municipal organization,

and
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(iv) for each separate school zone that comprises

only territory without municipal organization,

and determine the assessment roll to which each
such factor applies;

(ze) provide interim and final weighting and adjustment
factors for the purposes of the regulations;

(zf) prescribe the number of instalments in which pay-

ments of legislative grants shall be paid to boards,

the dates upon which the payments shall be made
and the amounts of the payments as a percentage of
the total amount estimated by the Minister to be
payable to the boards;

(zg) approve the entering into of an agreement by
boards under subsection 159a (1).

(2) Section 8 of the said Act, as amended by the Statutes of
Ontario, 1982, chapter 32, section 3 and 1984, chapter 60, sec-

tion 2, is further amended by adding thereto the following

subsection:

"^l^^reof'
^^^^ ^^^ Minister may, for the purposes of the calculation

mS" and payment of legislative grants,

(a) approve classes, courses and programs;

(b) approve adult basic education as defined in subsec-
tion 165a (1) provided for boards by,

(i) colleges of applied arts and technology, and

(ii) community groups; and

(c) prescribe the standards that shall be attained by a
community group in respect of the provision of
adult basic education under subsection 165 (3) and
the criteria that shall be used to determine whether
the standards are attainable.

2.—<1) Paragraph 14 of subsection 10 (1) of the said Act is

amended by stril^ing out "and providing for the payment of
moneys to assist in the cost of establishment and maintenance
of such schools" in the fifth, sixth and seventh lines.

(2) Paragraphs 15 and 16 of the said subsection 10 (1) are
repealed and the following substituted therefor:
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15. providing for the holding of examinations for per- supervisory

sons to become supervisory officers and governing examinations

such examinations.

(3) Section 10 of the said Act, as amended by the Statutes of

Ontario, 1982, chapter 32, section 4, 1984, chapter 60, section

4 and 1986, chapter 64, section 12, is further amended by add-
ing thereto the following subsection:

(2) The Metropolitan Toronto School Board may, subject Provision

to the regulations in respect of evening classes, provide during cias^ses"'"^

the school day or outside the school day a program for adults, t>y The

who by reason of age do not have the right to attend a school Tbronto
''*^"

or class operated by the School Board for exceptional pupils School Board

whose intellectual functioning is below that of a person with

mild retardation and,

(a) are otherwise qualified to be resident pupils of a

board of education that has jurisdiction in The
Municipality of Metropolitan Toronto; or

(b) not being qualified to be resident pupils as men-
tioned in clause (a), were pupils in such a school or

class operated by the School Board.

(4) Clause 10 (3) (a) of the said Act is amended by striking

out ''providing for" in the flrst line and inserting in lieu

thereof "governing".

(5) Subclause 10 (3) (c) (ii) of the said Act is amended by
inserting after "enrolment" in the second line "portion,

number, estimate, facility, unit, project".

(6) Clause 10 (3) (c) of the said Act is amended by striking

out "and" at the end of subclause (iii) and by adding thereto

the following subclauses:

(v) applying factors in the calculation of the

grants, and

(vi) authorizing the Minister to adjust amounts of

assessment.

(7) Clause 10 (3) (e) of the said Act is amended by striking

out "calculating" in the first line and inserting in lieu thereof

"determining".

(8) Subsection 10 (3) of the said Act is amended by adding
thereto the following clauses:



4 Bill 69 EDUCATION 1987

(g) providing for the payment of moneys to assist in the

cost of the establishment and maintenance of

schools referred to in paragraph 14 of subsection

(1);

(h) providing for assistance in the payment of board,

lodging and transportation costs of elementary and
secondary school pupils;

(i) governing the provision of assistance for the pay-

ment of the cost of education of pupils who,

(i) reside in the territorial districts, on lands held

by the Crown in right of Canada or Ontario

or by an agency of Canada or Ontario or on
other lands that are exempt from taxation for

school purposes,

(ii) are qualified to be resident pupils in respect

of a school section, separate school zone or

secondary school district in Ontario and
receive elementary or secondary education in

Manitoba or Quebec, as the case may be,

where, in the opinion of the Minister, daily

transportation to a school in Ontario or the

provision of board, lodging and transportation

to and from a school in Ontario once a week
is impracticable,

(iii) are wards of or in care of a children's aid

society, or

(iv) are admitted to a centre, facility, home, hos-

pital or institution that is approved, designat-

ed, established, licensed or registered under
any Act;

(j) providing for payments to a board for the purpose
of limiting in a year the amount of the requisition

for public or secondary school purposes or the

increase in the mill rate for separate school pur-

poses in respect of,

(i) a municipality or part thereof, or

(ii) a part of territory without municipal organiza-

tion that is deemed to be a district municipal-

ity,

under the jurisdiction of the board.
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(9) Section 10 of the said Act, as amended by the Statutes of

Ontario, 1982, chapter 32, section 4, 1984, chapter 60, section

4 and 1986, chapter 64, section 12, is further amended by add-

ing thereto the following subsections:

(3a) A regulation made under subsection (3) may, ^^^"^

(a) be general or particular in its application;

(b) with respect to clause (3) (e), prescribe the maxi-

mum amount of any fee that may be charged; or

(c) with respect to clause (3) (e), provide for the deter-

mination of fees by boards.

(12) A regulation made under this section that applies to ^'^^^

The Metropolitan Toronto School Board may,

(a) deem The Metropolitan Toronto School Board and
the boards of education in The Municipality of Met-
ropolitan Toronto to be one divisional board of

education; and

(b) deem the area municipalities in The Municipality of

Metropolitan Toronto to be one urban municipality.

3. Subsection 48 (6) of the said Act, as enacted by the

Statutes of Ontario, 1982, chapter 32, section 12, is repealed

and the following substituted therefor:

(6) Despite any other provision of this Part, if a board Fees for

admits a person who is not a Canadian citizen or a permanent
''"^' ^

resident to a school that the board operates, the board shall

charge the person the maximum fee calculated in accordance
with the regulations.

(7) Subsection (6) does not apply to, Application

(a) a person who is a participant in an educational

exchange program under which a pupil of the board
attends a school outside Canada without a fee;

(b) a person who enrolled in an elementary school or a

secondary school prior to the 1st day of July, 1982;

(c) a person who is a dependant within the meaning of

the Visiting Forces Act (Canada); R s.c. i970,
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(d) a person who is in Canada under a diplomatic, con-

sular or official acceptance issued by the Depart-

ment of External Affairs;

(e) a person who claims to be or is found to be a con-
1976-77, c. vention refugee under the Immigration Act, 1976
'^ ^"=^"-^

(Canada);

(f) a person who is in Canada while the person's parent

or other person who has lawful custody of the per-

son is in Canada,

(i) pursuant to employment authorization or min-

isterial permit issued by the Department of

Employment and Immigration,

(ii) under a diplomatic, consular or official accep-

tance issued by the Department of External

Affairs,

(iii) awaiting determination of a claim to be found

a convention refugee under the Immigration

Act, 1976 (Canada),

(iv) as a graduate student who is the recipient of

an award approved by the Minister for the

purposes of this clause and who is in atten-

dance at a university or institution in Ontario,

including its affiliated or federated institu-

tions, that receives operating grants from the

Ministry of Colleges and Universities, or

(v) in accordance with an agreement with a uni-

versity outside Canada to teach at an institu-

tion in Ontario, including its affiliated or fed-

erated institutions, that receives operating

grants from the Ministry of Colleges and
Universities; or

(g) a person who is in Canada while the person's parent

or other person who has lawful custody of the per-

son is in Canada as a convention refugee under the

Immigration Act, 1976 (Canada). -^^

4,—(1) Subsection 54 (1) of the said Act, as amended by the

Statutes of Ontario, 1982, chapter 32, section 15 and 1988,

chapter 27, section 4, is further amended by adding thereto the

following clause:
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(b) assign a name to a divisional board that has jurisdic-

tion in a territorial district.

(2) Subsection 54 (4) of the said Act is amended by inserting

after "City of " " in the third and fourth lines "or "Con-
seil de I'education de la cite de " or both".

(3) Subsection 54 (5) of the said Act is amended by inserting

after "Education" " in the third line "or "Conseil de I'educa-

tion du comte de " or both".

(4) Subsection 54 (6) of the said Act, as amended by the

Statutes of Ontario, 1982, chapter 32, section 15, is further

amended by inserting after "Education" " in the seventh line

"or "Conseil de I'education de " or both".

(5) Subsection 54 (7) of the said Act is amended by inserting

after "Education" " in the third line "or "Conseil de I'educa-

tion de " or both".

(6) Section 54 of the said Act, as amended by the Statutes of

Ontario, 1982, chapter 32, section 15, is further amended by
adding thereto the following subsection:

(8) The name of a divisional board may be as follows where Biiingua'

approved by the Minister:

"Conseil de I'education de Board of

Education" (inserting the name of the

defined city, county or name approved by
the Minister or assigned by the regulations).

5,—(1) Subsection 60 (3) of the said Act is amended by
inserting after "of " " in the third line "or "Conseil de
I'education de "or both".

(2) Subsection 60 (4) of the said Act is amended by inserting

after "Education" " in the third line "or "Conseil de I'educa-

tion de " or both".

6. Subsection 62 (5) of the said Act is amended by inserting

after "Board" " in the third line "or "Conseil du secteur sco-

laire de district de "or both".

7.—(1) Clause 83 (5) (a) of the said Act is amended by
inserting after "Board" " in the second line "or "Conseil des

ecoles separees catholiques de "or both".
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(2) Clause 83 (5) (b) of the said Act is amended by inserting

after "Board" " in the third line "or "Conseil des ecoles sepa-

rees catholiques de "or both".

8. Subsection 84 (2) of the said Act is amended by inserting

after "Board" " in the fifth line "or "Conseil des ecoles sepa-

rees catholiques de "or both".

9. Subsection 87 (4) of the said Act is amended by inserting

after "Board" " in the third line "or "Conseil fusionne des

ecoles separees catholiques de "or both".

10.—(1) Subsection 111 (1) of the said Act is amended by

inserting after "Board" " in the fourth line "or "Conseil des

ecoles separees catholiques du comte de " or both".

(2) Subsection 111 (2) of the said Act is amended by insert-

ing after "Board" " in the fifth line "or "Conseil des ecoles

separees catholiques du comte de "or both".

(3) Subsection 111 (3) of the said Act, as amended by the

Statutes of Ontario, 1982, chapter 32, section 35, is further

amended by inserting after "Board" " in the amendment of

1982 "or "Conseil des ecoles separees catholiques du district

de "or both".

(4) Subsection 111 (4) of the said Act is amended by,

(a) striking out "117 and 118" in the second line and
inserting in lieu thereof "116 and 117"; and

(b) inserting after "Board" " in the fifth line "or "Con-
seil des ecoles separees catholiques de " or

both".

(5) Section 111 of the said Act, as amended by the Statutes

of Ontario, 1982, chapter 32, section 35, is further amended by
adding thereto the following subsection:

Bilingual
(5) x^g name of a county or district combined separate

school board may be as follows where approved by the

Minister:

"Conseil des ecoles separees catholiques de
de (County or District) Roman

Catholic Separate School Board" (inserting

the name of the county or counties, district

or districts, name selected by the board and
approved by the Minister or name of area

designated by the regulations).
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11. Subsection 116 (2) of the said Act, as amended by the

Statutes of Ontario, 1988, chapter 27, section 22, is further

amended by inserting after "Board" " in the third line "in

English and "Conseil des ecoles separees catholiques d'Otta-

wa" in French".

12. Subsection 117 (2) of the said Act is amended by insert-

ing after "Board" " in the third line "in English and "Conseil

des ecoles separees catholiques de Carleton" in French".

13. Section 130 of the said Act, as amended by the Statutes

of Ontario, 1988, chapter 23, section 8, is further amended by
adding thereto the following subsections:

(5a) Where the arbitrators conclude that it would be more
just and equitable in the interests of the supporters of the

board for the board when setting the rates to be levied in a

year to have apportioned its requirements in accordance with

a regulation made under section 214 in respect of the year, the

arbitrators shall so advise the board when they have deter-

mined and reported the factors under subsection (5).

Apportion-

ment under
s. 214

(5b) After being advised under subsection (5a), the board Resolution of

may resolve to apportion its requirements in accordance with

the regulation that applies for the year.

(5c) A board that resolves to apportion under subsection Notice

(5b) shall forthwith notify the Minister of its decision.

(5d) The review referred to in section 214 does not apply in ^on-

the case of a board that acts under subsection (5b).
^^^ "^^ '°"

14.—(1) Subsection 136e (2) of the said Act, as enacted by
the Statutes of Ontario, 1986, chapter 21, section 2, is

amended by inserting after "to" in the second line "in addi-

tion to conditions that may be made under clause 10 (3) (b)".

(2) Section 136e of the said Act, as enacted by the Statutes of

Ontario, 1986, chapter 21, section 2, is amended by adding

thereto the following subsection:

(5) A regulation made for the purposes of this section. Regulations

(a) may be general or particular in its application; or

(b) may provide for the withholding or repayment of all

or part of a grant where a condition of the grant is

not satisfied.
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15. Section 136i of the said Act, as enacted by the Statutes

of Ontario, 1986, chapter 21, section 2, is amended by adding

thereto the following subsections:

Application (la) Subsection (1) does not apply where a public board
of sub. (1)

^^^ ^^^ ^^ ^^^ ^^^^ ^j.^^ ^^ jurisdiction as a Roman Catholic

school board as a result of the fact that a separate school zone

that comprises part of the county or district combined Roman
Catholic separate school zone for which the Roman Catholic

school board was established has a centre that is situate within

4.8 kilometres of the boundary of the public board and is not

situate within the area of jurisdiction of the public board.

Mem (lb) Part VII-A applies with respect to the election of

members elected by separate school electors to a public board

to which subsection (la) applies as if the coterminous Roman
Catholic separate school board as defined in subsection 206a

(1) was not a Roman Catholic school board. -^^

16. Section 145 of the said Act is amended by inserting

after "the ..." " in the third line "or "Conseil des ecoles se-

parees protestantes de ..." or both".

17.—(1) Paragraph 19 of subsection 150 (1) of the said Act

is amended by inserting after "moneys" in the first line "other

than moneys held in a reserve fund and that are".

(2) Subsection 150 (1) of the said Act, as amended by the

Statutes of Ontario, 1982, chapter 32, section 40 and 1984,

chapter 60, section 10, is further amended by adding thereto

the following paragraph:

»'•«" 19a. invest moneys held in a reserve fund in,

i. guaranteed contracts issued by an insurer
R.s.o. 1980, licensed under the Insurance Act, and
c. 218

'

ii. such securities as a trustee may invest in

R.s.o. 1980, under the Trustee Act provided that all inter-

est and gain thereon is credited to the fund

from which the moneys are invested.

(3) Paragraph 38 of subsection 150 (1) of the said Act, as re-

enacted by the Statutes of Ontario, 1984, chapter 60, section

10, is amended by adding at the end thereof "or a demonstra-
tion school for exceptional pupils".

(4) Subsection 150 (1) of the said Act, as amended by the

Statutes of Ontario, 1982, chapter 32, section 40 and 1984,
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chapter 60, section 10, is further amended by adding thereto

the following paragraph:

46. designate portions of current expenditure of the designation

oi cxDcri"

board as ordinary expenditures for the purposes of ditures

legislative grants provided for by a regulation made
under subsection 10 (3).

18. The said Act is amended by adding thereto the follow-

ing section:

150a. Where in any Act, other than this Act, a board, Bo^rd name

other than a board that by an Act is given a name in the

French language, is given a name in English, the board shall

be known by such name in French as the board may by reso-

lution select and the Minister may approve.

19. Section 154 of the said Act is amended by adding

thereto the following paragraph:

la. provide for any or all of the members of the board benefits

any benefit that may be provided for the employees

of the board under section 155 and any other bene-

fits of a like nature that the board considers appro-

priate.

20. Subclause 155 (1) (a) (i) of the said Act is amended by

adding at the end thereof ''and their spouses and children".

21. The said Act is further amended by adding thereto the

following section:

159a.—(1) A public board that has jurisdiction in an area "^^^^^^^ °^

that is also the area or part of the area of jurisdiction of a language

Roman Catholic school board may, with the approval of the instructional

Minister, enter into an agreement with the Roman Catholic

school board to transfer a secondary school established and

operated under Part XI or a French-language instructional

unit as defined in section 277c to the Roman Catholic school

board.

(2) A transfer of a secondary school referred to in subsec-

tion (1) is not a closing of the secondary school.

22. Section 165a of the said Act, as enacted by the Statutes

of Ontario, 1982, chapter 32, section 45, is amended by adding

thereto the following subsection:

Transfer not

a closing

(3) A board may, in respect of persons who reside in the i^^""

area of jurisdiction of the board, enter into an agreement in
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writing with a community group for the provision by the

group of adult basic education that is approved by the

Minister.

23. Subsection 166 (2) of the said Act, as amended by the

Statutes of Ontario, 1984, chapter 55, section 216, is further

amended by,

(a) striking out '*severe learning disabilities" in the fifth

line and inserting in lieu thereof "severe communi-
cational exceptionalities"; and

(b) striking out '*premises approved under subsection

9 (1) of Part I (Flexible Services) of the Child and
Family Services Act, 1984 for the provision of a child

development service or child treatment service" in

the amendment of 1984 and inserting in lieu thereof

"a place where an agency approved under subsec-

tion 8 (1) of Part I (Flexible Services) of the Child

and Family Services Act, 1984 provides a child devel-

opment service, a child treatment service or a child

and family intervention service".

24. Subsection 167 (1), as re-enacted by the Statutes of

Ontario, 1982, chapter 32, section 47, subsections (la), (lb)

and (Ic), as enacted by the Statutes of Ontario, 1982, chapter

32, section 47, and subsection (2), as re-enacted by the Statutes

of Ontario, 1982, chapter 32, section 47, of the said Act are

repealed and the following substituted therefor:

Allowance (1) A board may pay to each member of the board an

allowance in such amount that is determined by the board to

be payable to the members thereof.

Chairman
and vice-

chairman

(2) A board may pay an allowance in such amount as is

determined by the board in addition to the allowance payable

under subsection (1) to the chairman and vice-chairman of the

board and to the chairmen of committees of the board.

Different

allowances
(2a) The additional allowance payable to the chairman may

differ from the additional allowance payable to the vice-chair-

man.

Basis of

allowance
(2b) A member of a board of education elected by separate

school electors, a member of the board elected for the pur-

poses of Part XI-A and a member appointed to the board is

entitled to an allowance on the same basis as a member of the

board elected by public school electors.
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(2c) A trustee of a separate school board elected for the ^'^^^

purposes of Part XI-A or appointed to the board is entitled to

an allowance on the same basis as a trustee who is elected,

other than for the purposes of Part XI-A, by separate school

electors. -^^

(2d) A board may at any time decrease any allowance pay- Decrease in

able to members, the chairman or the vice-chairman of the

board.

(2e) Where the French-language education council. Chairman

English-language education council, French-language section chairman of

or English-language section of a board has a chairman or a council or

vice-chairman of the council or section, as the case may be,

the council or section may authorize an additional allowance,

not to exceed that paid to the chairman or vice-chairman of

the board under subsection (2), to be paid to the chairman or

vice-chairman of the council or section.

(2f) A chairman or vice-chairman of a council or section i^em

may only be paid one additional allowance.

(2g) An allowance payable under subsection (1), (2) or (2e) Allocation of

with respect to a French-language education council or

French-language section shall be included as part of central-

ized services for the purposes of allocating amounts under

section 277n.

25. Subsection 196 (la) of the said Act, as enacted by the

Statutes of Ontario, 1982, chapter 32, section 53, is amended
by striking out ''subsection (2)" in the eleventh line and insert-

ing in lieu thereof "subsection (3)".

26. Subsection 217 (1) of the said Act is amended by,

(a) adding after "note" in the fourth line "or a bank-

er's acceptance that is drawn as a bill of exchange

under the Bills of Exchange Act (Canada) on a bank
to which the Bank Act (Canada) applies"; and

(b) striking out "minimum lending rate of the majority

of chartered banks on the date of borrowing" in the

ninth and tenth lines and inserting in lieu thereof

"prime lending rate on the date of borrowing, of the

chartered banks listed in Schedule A of the Bank Act

(Canada)".

27. Subsection 237 (1) of the said Act is amended by adding

at the end thereof "and the guidelines issued by the Minister".
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28. Section 252 of the said Act is amended by adding

thereto the following subsections:

Idem (2) Two OF more boards of education that each have an

enrolment in its public and secondary schools of fewer than

2,000, two or more district school area boards or a board of

education and a district school area board may with the

approval of the Minister agree to appoint a supervisory officer

as director of education to be responsible to the boards for the

development, implementation, operation and supervision of

educational programs in the schools of the boards.

Idem (3) Two or more county or district combined separate

school boards that each have an enrolment in its schools of

fewer than 2,000, two or more rural or combined separate

school boards or a rural or combined separate school board

and a district combined separate school board may with the

approval of the Minister agree to appoint a supervisory officer

as director of education to be responsible to the boards for the

development, implementation, operation and supervision of

educational programs in the schools of the boards.

29. Subsections 277s (1), (2) and (3) of the said Act, as

enacted by the Statutes of Ontario, 1986, chapter 29, section

11, are repealed and the following substituted therefor:

Notice to

Minister
(1) Where a French-language section becomes aware that it

will not be operating a French-language instructional unit and
it will not be providing education for at least 285 resident

pupils of the board or at least 9.50 per cent of the resident

pupils of the board pursuant to an agreement as described in

subsection 277d (2) or (3), the French-language section shall

forthwith notify in writing the full board of such fact and the

effective date thereof and the board shall forthwith notify in

writing the Minister.

Dissolution
(2) Unless the notice to the Minister under subsection (1) is

revoked, the French-language section of a board in respect of

which a notice is required to be given to the Minister is dis-

solved on the thirtieth day next following the date upon which
the section ceases to operate a unit or provide the education

referred to in subsection (1) and the members shall cease to

hold office on that date.

Revocation

of notice
(3) A board, upon written request of the French-language

section of the board that is received before the dissolution of

the French-language section of the board, shall revoke by
notice in writing delivered to the Minister, a notice given to

the Minister under subsection (1).
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(3a) Where a public board agrees to transfer a secondary Section i59a

school established and operated under Part XI to a Roman distinguished

Catholic school board under section 159a, the agreement to

transfer is not an agreement referred to in subsections

277d (2) and (3).

30.—(1) Subclause 127 (1) (g) (v) of the Municipality of
Metropolitan Toronto Act, being chapter 314 of the Revised

Statutes of Ontario, 1980, is repealed and the following substi-

tuted therefor:

(v) may provide for expenditures for permanent
improvements as defined in paragraph 34 of

subsection 1 (1) of the Education Act and for RS-O. i980,

an allocation to a reserve fund, provided that

the total of expenditures for permanent
improvements referred to in subparagraphs i,

ii and iii of paragraph 34 of subsection 1 (1) of

that Act and any sum allocated to a reserve

fund do not exceed,

(A) for secondary school purposes, an

amount that would increase the sum that

would be required to be raised by levy

for secondary school purposes in the

Metropolitan Area if no such provision

for expenditures and allocation were
made, by an amount calculated at one
mill of the dollar upon the total equal-

ized assessments of the area municipali-

ties for public secondary school pur-

poses, and

(B) for public school purposes, an amount
that would increase the sum that would
be required to be raised by levy for pub-

lic school purposes in the Metropolitan

Area if no such provision for expendi-

tures and allocation were made, by an

amount calculated at one mill in the dol-

lar upon the total equalized assessments

of the area municipalities for public ele-

mentary school purposes.

(2) Subsection 127 (lb) of the said Act, as enacted by the

Statutes of Ontario, 1983, chapter 9, section 6, is repealed and
the following substituted therefor:

(lb) The School Board may pay an allowance in such Allowance to

amount as is determined by the School Board in addition to
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Different

allowances

Reserve fund

for public

school

purposes,

application

in 1989

Commence-
ment

Idem

Short title

the allowance payable under clause (la) (a) or (b) to the vice-

chairman of the School Board.

(Iba) An allowance payable to the chairman may differ

from that payable to the vice-chairman.

(3) Subsection 127 (Ic) of the said Act, as enacted by the

Statutes of Ontario, 1983, chapter 9, section 6, is amended by

inserting after "subsection (la)" in the second line "or (lb)".

(4) Subsection 127 (7) of the said Act, as enacted by the

Statutes of Ontario, 1983, chapter 9, section 6 and amended by

the Statutes of Ontario, 1984, chapter 10, section 1, is further

amended by adding thereto the following clause:

(ba) "total equalized assessments of the area municipali-

ties" means for public secondary school purposes

and for public elementary school purposes the sum
of the assessment upon which taxes are levied for

such purposes in each area municipality in the year

for which the estimates are approved in whole or in

part by the School Board where the assessment of

each area municipality is adjusted by the application

of the latest equalization factor applicable thereto

that is provided by the Minister.

31. Moneys that were held by a municipality as of the 31st

day of December, 1986 and are still being held and were

derived from the Ontario Municipalities Fund or from any

other source for public school purposes, except the collection of

rates, shall be applied by the municipality in the year 1989 to

reduce the rate that would otherwise be required to be levied

for public school purposes in the municipality.

3̂2.—(1) This Act, except section 13, comes into force on

the day it receives Royal Assent.

(2) Section 13 shall be deemed to have come into force on

the 1st day of January, 1988. -^^

33 . The short title of this Act is the Education Amendment
Act, 1989,
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Bill 69 1987

An Act to amend the Education Act

HER MAJESTY, by and with the advice and consent of the

Legislative Assembly of the Province of Ontario, enacts as

follows:

1.—(1) Subsection 8 (1) of the Education Act, being chapter

129 of the Revised Statutes of Ontario, 1980, as amended by

the Statutes of Ontario, 1982, chapter 32, section 3 and 1984,

chapter 60, section 2, is further amended by adding thereto the

following clauses:

(za) issue guidelines respecting the keeping of pupil

records and require boards to comply with the

guidelines;

(zb) approve awards for the purpose of subclause

48 (7) (f) (iv);

(zc) require boards to establish and maintain a policy of

affirmative action with respect to the employment
and promotion of women;

(zd) provide an assessment equalization factor,

(i) for each municipality, including, for pubHc
and secondary school purposes, any part of

territory without municipal organization that

is deemed to be attached thereto for such pur-

poses and, for public school purposes, any

part of territory without municipal organiza-

tion that is deemed to be annexed thereto for

public school purposes,

(ii) for each locality,

(iii) for each public school section that comprises

only territory without municipal organization,

and
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(iv) for each separate school zone that comprises

only territory without municipal organization,

and determine the assessment roll to which each

such factor applies;

(ze) provide interim and final weighting and adjustment

factors for the purposes of the regulations;

(zf) prescribe the number of instalments in which pay-

ments of legislative grants shall be paid to boards,

the dates upon which the payments shall be made
and the amounts of the payments as a percentage of

the total amount estimated by the Minister to be

payable to the boards;

(zg) approve the entering into of an agreement by

boards under subsection 159a (1).

(2) Section 8 of the said Act, as amended by the Statutes of

Ontario, 1982, chapter 32, section 3 and 1984, chapter 60, sec-

tion 2, is further amended by adding thereto the following

subsection:

Additional (]^a) The Minister may, for the purposes of the calculation

£^1111^5^° and payment of legislative grants,

(a) approve classes, courses and programs;

(b) approve adult basic education as defined in subsec-

tion 165a (1) provided for boards by,

(i) colleges of applied arts and technology, and

(ii) community groups; and

(c) prescribe the standards that shall be attained by a

community group in respect of the provision of

adult basic education under subsection 165 (3) and
the criteria that shall be used to determine whether

the standards are attainable.

2.—(1) Paragraph 14 of subsection 10 (1) of the said Act is

amended by striking out ''and providing for the payment of

moneys to assist in the cost of establishment and maintenance

of such schools" in the Hfth, sixth and seventh lines.

(2) Paragraphs 15 and 16 of the said subsection 10 (1) are

repealed and the following substituted therefor:
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15. providing for the holding of examinations for per- supervisory

sons to become supervisory officers and governing examinations

such examinations.

(3) Section 10 of the said Act, as amended by the Statutes of

Ontario, 1982, chapter 32, section 4, 1984, chapter 60, section

4 and 1986, chapter 64, section 12, is further amended by add-

ing thereto the following subsection:

(2) The Metropolitan Toronto School Board may, subject Provision

to the regulations in respect of evening classes, provide during classes

the school day or outside the school day a program for adults, ^y The

who by reason of age do not have the right to attend a school Toronto
'^"

or class operated by the School Board for exceptional pupils School Board

whose intellectual functioning is below that of a person with

mild retardation and,

(a) are otherwise qualified to be resident pupils of a

board of education that has jurisdiction in The
Municipality of Metropolitan Toronto; or

(b) not being qualified to be resident pupils as men-
tioned in clause (a), were pupils in such a school or

class operated by the School Board.

(4) Clause 10 (3) (a) of the said Act is amended by striking

out ''providing for" in the first line and inserting in lieu

thereof ' 'governing' '

.

(5) Subclause 10 (3) (c) (ii) of the said Act is amended by
inserting after "enrolment" in the second line "portion,

number, estimate, facility, unit, project".

(6) Clause 10 (3) (c) of the said Act is amended by striking

out "and" at the end of subclause (iii) and by adding thereto

the following subclauses:

(v) applying factors in the calculation of the

grants, and

(vi) authorizing the Minister to adjust amounts of

assessment.

(7) Clause 10 (3) (e) of the said Act is amended by striking

out "calculating" in the first line and inserting in lieu thereof

"determining".

(8) Subsection 10 (3) of the said Act is amended by adding
thereto the following clauses:
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(g) providing for the payment of moneys to assist in the

cost of the establishment and maintenance of

schools referred to in paragraph 14 of subsection

(1);

(h) providing for assistance in the payment of board,

lodging and transportation costs of elementary and
secondary school pupils;

(i) governing the provision of assistance for the pay-

ment of the cost of education of pupils who,

(i) reside in the territorial districts, on lands held

by the Crown in right of Canada or Ontario
or by an agency of Canada or Ontario or on
other lands that are exempt from taxation for

school purposes,

(ii) are qualified to be resident pupils in respect

of a school section, separate school zone or
secondary school district in Ontario and
receive elementary or secondary education in

Manitoba or Quebec, as the case may be,

where, in the opinion of the Minister, daily

transportation to a school in Ontario or the

provision of board, lodging and transportation

to and from a school in Ontario once a week
is impracticable,

(iii) are wards of or in care of a children's aid

society, or

(iv) are admitted to a centre, facility, home, hos-

pital or institution that is approved, designat-

ed, established, licensed or registered under
any Act;

(j) providing for payments to a board for the purpose
of limiting in a year the amount of the requisition

for public or secondary school purposes or the

increase in the mill rate for separate school pur-

poses in respect of,

(i) a municipality or part thereof, or

(ii) a part of territory without municipal organiza-

tion that is deemed to be a district municipal-

ity,

under the jurisdiction of the board.
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(9) Section 10 of the said Act, as amended by the Statutes of

Ontario, 1982, chapter 32, section 4, 1984, chapter 60, section

4 and 1986, chapter 64, section 12, is further amended by add-

ing thereto the following subsections:

(3a) A regulation made under subsection (3) may, J**®"

(a) be general or particular in its application;

(b) with respect to clause (3) (e), prescribe the maxi-

mum amount of any fee that may be charged; or

(c) with respect to clause (3) (e), provide for the deter-

mination of fees by boards.

(12) A regulation made under this section that applies to ^<*«™

The Metropolitan Toronto School Board may,

(a) deem The Metropolitan Toronto School Board and
the boards of education in The Municipality of Met-
ropolitan Toronto to be one divisional board of

education; and

(b) deem the area municipalities in The Municipality of

Metropolitan Toronto to be one urban municipality.

3. Subsection 48 (6) of the said Act, as enacted by the

Statutes of Ontario, 1982, chapter 32, section 12, is repealed

and the following substituted therefor:

(6) Despite any other provision of this Part, if a board ^^^^ ^°^

, . . . .— ,. .. pupils
admits a person who is not a Canadian citizen or a permanent
resident to a school that the board operates, the board shall

charge the person the maximum fee calculated in accordance

with the regulations.

(7) Subsection (6) does not apply to,
^ffub^fS"

(a) a person who is a participant in an educational

exchange program under which a pupil of the board
attends a school outside Canada without a fee;

(b) a person who enrolled in an elementary school or a

secondary school prior to the 1st day of July, 1982;

(c) a person who is a dependant within the meaning of

the Visiting Forces Act (Canada); R s.c. i985,
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(d) a person who is in Canada under a diplomatic, con-

sular or official acceptance issued by the Depart-

ment of External Affairs;

(e) a person who claims to be or is found to be a con-

R.s.c. 1985, vention refugee under the Immigration Act (Cana-

da);

(f) a person who is in Canada while the person's parent

or other person who has lawful custody of the per-

son is in Canada,

(i) pursuant to employment authorization or min-

isterial permit issued by the Department of

Employment and Immigration,

(ii) under a diplomatic, consular or official accep-

tance issued by the Department of External

Affairs,

(iii) awaiting determination of a claim to be found

a convention refugee under the Immigration

Act (Canada),

(iv) as a graduate student who is the recipient of

an award approved by the Minister for the

purposes of this clause and who is in atten-

dance at a university or institution in Ontario,

including its affiliated or federated institu-

tions, that receives operating grants from the

Ministry of Colleges and Universities, or

(v) in accordance with an agreement with a uni-

versity outside Canada to teach at an institu-

tion in Ontario, including its affiliated or fed-

erated institutions, that receives operating

grants from the Ministry of Colleges and

Universities; or

(g) a person who is in Canada while the person's parent

or other person who has lawful custody of the per-

son is in Canada as a convention refugee under the

Immigration Act (Canada).

4.—(1) Subsection 54 (1) of the said Act, as amended by the

Statutes of Ontario, 1982, chapter 32, section 15 and 1988,

chapter 27, section 4, is further amended by adding thereto the

following clause:
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(b) assign a name to a divisional board that has jurisdic-

tion in a territorial district.

(2) Subsection 54 (4) of the said Act is amended by inserting

after "City of " " in the third and fourth lines "or "Con-
seil de I'education de la cite de " or both".

(3) Subsection 54 (5) of the said Act is amended by inserting

after "Education" " in the third line "or "Conseil de I'educa-

tion du comte de " or both".

(4) Subsection 54 (6) of the said Act, as amended by the

Statutes of Ontario, 1982, chapter 32, section 15, is further

amended by inserting after "Education" " in the seventh line

"or "Conseil de Teducation de " or both".

(5) Subsection 54 (7) of the said Act is amended by inserting

after "Education" " in the third line "or "Conseil de I'educa-

tion de " or both".

(6) Section 54 of the said Act, as amended by the Statutes of

Ontario, 1982, chapter 32, section 15, is further amended by

adding thereto the following subsection:

(8) The name of a divisional board may be as follows where Bilingual

approved by the Minister:

"Conseil de I'education de Board of

Education" (inserting the name of the

defined city, county or name approved by

the Minister or assigned by the regulations).

5.—(1) Subsection 60 (3) of the said Act is amended by
inserting after "of " " in the third line "or "Conseil de

I'education de " or both".

(2) Subsection 60 (4) of the said Act is amended by inserting

after "Education" " in the third line "or "Conseil de I'educa-

tion de " or both".

6. Subsection 62 (5) of the said Act is amended by inserting

after "Board" " in the third line "or "Conseil du secteur sco-

laire de district de "or both".

7.—(1) Clause 83 (5) (a) of the said Act is amended by
inserting after "Board" " in the second line "or "Conseil des

ecoles separees catholiques de " or both".



8 Bill 69 EDUCATION 1987

(2) Clause 83 (5) (b) of the said Act is amended by inserting

after "Board" " in the third line "or "Conseil des ecoles sepa-

rees catholiques de "or both".

8. Subsection 84 (2) of the said Act is amended by inserting

after "Board" " in the fifth line "or "Conseil des ecoles sepa-

rees catholiques de "or both".

9. Subsection 87 (4) of the said Act is amended by inserting

after "Board" " in the third line "or "Conseil fusionne des

ecoles separees catholiques de "or both".

10.—(1) Subsection 111 (1) of the said Act is amended by
inserting after "Board" " in the fourth line "or "Conseil des

ecoles separees catholiques du comte de "or both".

(2) Subsection 111 (2) of the said Act is amended by insert-

ing after "Board" " in the fifth line "or "Conseil des ecoles

separees catholiques du comte de "or both".

(3) Subsection 111 (3) of the said Act, as amended by the

Statutes of Ontario, 1982, chapter 32, section 35, is further

amended by inserting after "Board" " in the amendment of

1982 "or "Conseil des ecoles separees catholiques du district

de "or both".

(4) Subsection 111 (4) of the said Act is amended by,

(a) striking out "117 and 118" in the second line and
inserting in lieu thereof "116 and 117"; and

(b) inserting after "Board" " in the fifth line "or "Con-
seil des ecoles separees catholiques de " or

both".

(5) Section 111 of the said Act, as amended by the Statutes

of Ontario, 1982, chapter 32, section 35, is further amended by
adding thereto the following subsection:

BiUnguai
(5) 7^6 name of a county or district combined separate

school board may be as follows where approved by the

Minister:

"Conseil des ecoles separees catholiques de

de (County or District) Roman
Catholic Separate School Board" (inserting

the name of the county or counties, district

or districts, name selected by the board and
approved by the Minister or name of area

designated by the regulations).
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11. Subsection 116 (2) of the said Act, as amended by the

Statutes of Ontario, 1988, chapter 27, section 22, is further

amended by inserting after "Board" " in the third line "in

English and "Conseil des ecoles separees catholiques d'Otta-

wa" in French".

12. Subsection 117 (2) of the said Act is amended by insert-

ing after "Board" " in the third line "in English and "Conseil

des ecoles separees catholiques de Carleton" in French".

13. Section 130 of the said Act, as amended by the Statutes

of Ontario, 1988, chapter 23, section 8, is further amended by
adding thereto the following subsections:

(5a) Where the arbitrators conclude that it would be more
just and equitable in the interests of the supporters of the

board for the board when setting the rates to be levied in a

year to have apportioned its requirements in accordance with

a regulation made under section 214 in respect of the year, the

arbitrators shall so advise the board when they have deter-

mined and reported the factors under subsection (5).

(5b) After being advised under subsection (5a), the board ^^1"*'°" °^

may resolve to apportion its requirements in accordance with

the regulation that applies for the year.

(5c) A board that resolves to apportion under subsection Notice

(5b) shall forthwith notify the Minister of its decision.

Apportion-

ment under
s. 214

(5d) The review referred to in section 214 does not apply in Non

the case of a board that acts under subsection (5b).
application

14.—(1) Subsection 136e (2) of the said Act, as enacted by
the Statutes of Ontario, 1986, chapter 21, section 2, is

amended by inserting after "to" in the second line "in addi-

tion to conditions that may be made under clause 10 (3) (b)".

(2) Section 136e of the said Act, as enacted by the Statutes of

Ontario, 1986, chapter 21, section 2, is amended by adding

thereto the following subsection:

(5) A regulation made for the purposes of this section,

(a) may be general or particular in its application; or

(b) may provide for the withholding or repayment of all

or part of a grant where a condition of the grant is

not satisfied.

Regulations
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15. Section 136i of the said Act, as enacted by the Statutes

of Ontario, 1986, chapter 21, section 2, is amended by adding

thereto the following subsections:

Application (la) Subscction (1) does not apply where a public board
° ^"

has part of the same area of jurisdiction as a Roman Catholic

school board as a result of the fact that a separate school zone

that comprises part of the county or district combined Roman
Catholic separate school zone for which the Roman Catholic

school board was established has a centre that is situate within

4.8 kilometres of the boundary of the public board and is not

situate within the area of jurisdiction of the public board.

Wem (lb) Part VII-A applies with respect to the election of

members elected by separate school electors to a public board

to which subsection (la) applies as if the coterminous Roman
Catholic separate school board as defined in subsection 206a

(1) was not a Roman Catholic school board.

16. Section 145 of the said Act is amended by inserting

after "the ..." " in the third line "or "Conseil des ecoles se-

parees protestantes de ..." or both".

17.—(1) Paragraph 19 of subsection 150 (1) of the said Act

is amended by inserting after "moneys" in the first line "other

than moneys held in a reserve fund and that are".

(2) Subsection 150 (1) of the said Act, as amended by the

Statutes of Ontario, 1982, chapter 32, section 40 and 1984,

chapter 60, section 10, is further amended by adding thereto

the following paragraph:

'***"» 19a. invest moneys held in a reserve fund in,

i. guaranteed contracts issued by an insurer
R.s.o. 1980, licensed under the Insurance Act, and
c. 218

'

ii. such securities as a trustee may invest in

RS.o. 1980, under the Trustee Act provided that all inter-

est and gain thereon is credited to the fund

from which the moneys are invested.

(3) Paragraph 38 of subsection 150 (1) of the said Act, as re-

enacted by the Statutes of Ontario, 1984, chapter 60, section

10, is amended by adding at the end thereof "or a demonstra-

tion school for exceptional pupils".

(4) Subsection 150 (1) of the said Act, as amended by the

Statutes of Ontario, 1982, chapter 32, section 40 and 1984,
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chapter 60, section 10, is further amended by adding thereto

the following paragraph:

46. designate portions of current expenditure of the designation

board as ordinary expenditures for the purposes of dituref

"

legislative grants provided for by a regulation made
under subsection 10 (3).

18. The said Act is amended by adding thereto the follow-

ing section:

150a. Where in any Act, other than this Act, a board, ^oard name

other than a board that by an Act is given a name in the

French language, is given a name in English, the board shall

be known by such name in French as the board may by reso-

lution select and the Minister may approve.

19. Section 154 of the said Act is amended by adding

thereto the following paragraph:

la. provide for any or all of the members of the board

any benefit that may be provided for the employees
of the board under section 155 and any other bene-

fits of a like nature that the board considers appro-

priate.

20. Subclause 155 (1) (a) (i) of the said Act is amended by
adding at the end thereof ''and their spouses and children".

21. The said Act is further amended by adding thereto the

following section:

benefits

159a.—(1) A public board that has jurisdiction in an area Transfer of

that is also the area or part of the area of jurisdiction of a language

Roman Catholic school board may, with the approval of the instructional

Minister, enter into an agreement with the Roman Catholic

school board to transfer a secondary school established and
operated under Part XI or a French-language instructional

unit as defined in section 277c to the Roman Catholic school

board.

(2) A transfer of a secondary school referred to in subsec-
J'^"^;^^„"°'

tion (1) is not a closing of the secondary school.
a closing

22. Section 165a of the said Act, as enacted by the Statutes

of Ontario, 1982, chapter 32, section 45, is amended by adding
thereto the following subsection:

(3) A board may, in respect of persons who reside in the ^'^^"^

area of jurisdiction of the board, enter into an agreement in
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writing with a community group for the provision by the

group of adult basic education that is approved by the

Minister,

23. Subsection 166 (2) of the said Act, as amended by the

Statutes of Ontario, 1984, chapter 55, section 216, is further

amended by,

(a) striking out '^severe learning disabilities" in the Hfth

line and inserting in lieu thereof "severe communi-

cational exceptionahties"; and

(b) striking out "premises approved under subsection

9 (1) of Part I (Flexible Services) of the Child and
Family Services Act, 1984 for the provision of a child

development service or child treatment service" in

the amendment of 1984 and inserting in lieu thereof

"a place where an agency approved under subsec-

tion 8 (1) of Part I (Flexible Services) of the Child

and Family Services Act, 1984 provides a child devel-

opment service, a child treatment service or a child

and family intervention service".

24. Subsection 167 (1), as re-enacted by the Statutes of

Ontario, 1982, chapter 32, section 47, subsections (la), (lb)

and (Ic), as enacted by the Statutes of Ontario, 1982, chapter

32, section 47, and subsection (2), as re-enacted by the Statutes

of Ontario, 1982, chapter 32, section 47, of the said Act are

repealed and the following substituted therefor:

AUowance
(1) A board may pay to each member of the board an

or mem ers
^Wq^^^lwcq in such amount that is determined by the board to

be payable to the members thereof.

Chairman
and vice-

chairman

(2) A board may pay an allowance in such amount as is

determined by the board in addition to the allowance payable

under subsection (1) to the chairman and vice-chairman of the

board and to the chairmen of committees of the board.

Different

allowances
(2a) The additional allowance payable to the chairman may

differ from the additional allowance payable to the vice-chair-

man.

Basis of

allowance
(2b) A member of a board of education elected by separate

school electors, a member of the board elected for the pur-

poses of Part XI-A and a member appointed to the board is

entitled to an allowance on the same basis as a member of the

board elected by public school electors.
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(2c) A trustee of a separate school board elected for the ^'^^^

purposes of Part XI-A or appointed to the board is entitled to

an allowance on the same basis as a trustee who is elected,

other than for the purposes of Part XI-A, by separate school

electors.

(2d) A board may at any time decrease any allowance pay- Decrease in

able to members, the chairman or the vice-chairman of the ^
"^^"'^

board.

(2e) Where the French-language education council, chairman
SLiid vice-

English-language education council, French-language section chairman of

or English-language section of a board has a chairman or a council or

vice-chairman of the council or section, as the case may be,

the council or section may authorize an additional allowance,

not to exceed that paid to the chairman or vice-chairman of

the board under subsection (2), to be paid to the chairman or

vice-chairman of the council or section.

(2f) A chairman or vice-chairman of a council or section ^'•«'"

may only be paid one additional allowance.

(2g) An allowance payable under subsection (1), (2) or (2e) Allocation of

with respect to a French-language education council or

French-language section shall be included as part of central-

ized services for the purposes of allocating amounts under
section 277n.

25. Subsection 196 (la) of the said Act, as enacted by the

Statutes of Ontario, 1982, chapter 32, section 53, is amended
by striking out "subsection (2)" in the eleventh line and insert-

ing in lieu thereof ''subsection (3)".

26. Subsection 217 (1) of the said Act is amended by,

(a) adding after "note" in the fourth line "or a bank-

er's acceptance that is drawn as a bill of exchange
under the Bills of Exchange Act (Canada) on a bank
to which the Bank Act (Canada) applies"; and

(b) striking out "minimum lending rate of the majority

of chartered banks on the date of borrowing" in the

ninth and tenth lines and inserting in lieu thereof

"prime lending rate on the date of borrowing, of the

chartered banks listed in Schedule A of the Bank Act

(Canada)".

27. Subsection 237 (1) of the said Act is amended by adding
at the end thereof "and the guidelines issued by the Minister".
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28. Section 252 of the said Act is amended by adding

thereto the following subsections:

Idem
(2) Two or more boards of education that each have an

enrolment in its public and secondary schools of fewer than

2,000, two or more district school area boards or a board of

education and a district school area board may with the

approval of the Minister agree to appoint a supervisory officer

as director of education to be responsible to the boards for the

development, implementation, operation and supervision of

educational programs in the schools of the boards.

Idem
(3) Two or more county or district combined separate

school boards that each have an enrolment in its schools of

fewer than 2,000, two or more rural or combined separate

school boards or a rural or combined separate school board
and a district combined separate school board may with the

approval of the Minister agree to appoint a supervisory officer

as director of education to be responsible to the boards for the

development, implementation, operation and supervision of

educational programs in the schools of the boards.

29. Subsections 277s (1), (2) and (3) of the said Act, as

enacted by the Statutes of Ontario, 1986, chapter 29, section

11, are repealed and the following substituted therefor:

Notice to

Minister

Dissolution

(1) Where a French-language section becomes aware that it

will not be operating a French-language instructional unit and
it will not be providing education for at least 285 resident

pupils of the board or at least 9.50 per cent of the resident

pupils of the board pursuant to an agreement as described in

subsection 277d (2) or (3), the French-language section shall

forthwith notify in writing the full board of such fact and the

effective date thereof and the board shall forthwith notify in

writing the Minister.

(2) Unless the notice to the Minister under subsection (1) is

revoked, the French-language section of a board in respect of
which a notice is required to be given to the Minister is dis-

solved on the thirtieth day next following the date upon which
the section ceases to operate a unit or provide the education
referred to in subsection (1) and the members shall cease to

hold office on that date.

Revocation

of notice
(3) A board, upon written request of the French-language

section of the board that is received before the dissolution of
the French-language section of the board, shall revoke by
notice in writing delivered to the Minister, a notice given to

the Minister under subsection (1).
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(3a) Where a public board agrees to transfer a secondary Section i59a
agreement

school established and operated under Part XI to a Roman d^tinguished

Catholic school board under section 159a, the agreement to

transfer is not an agreement referred to in subsections

277d (2) and (3).

30.—(1) Subclause 127 (1) (g) (v) of the Municipality of
Metropolitan Toronto Act, being chapter 314 of the Revised

Statutes of Ontario, 1980, is repealed and the following substi-

tuted therefor:

(v) may provide for expenditures for permanent
improvements as defined in paragraph 34 of

subsection 1 (1) of the Education Act and for RS.o. i980,

an allocation to a reserve fund, provided that

the total of expenditures for permanent
improvements referred to in subparagraphs i,

ii and iii of paragraph 34 of subsection 1 (1) of

that Act and any sum allocated to a reserve

fund do not exceed,

(A) for secondary school purposes, an

amount that would increase the sum that

would be required to be raised by levy

for secondary school purposes in the

Metropolitan Area if no such provision

for expenditures and allocation were
made, by an amount calculated at one
mill of the dollar upon the total equal-

ized assessments of the area municipali-

ties for public secondary school pur-

poses, and

(B) for public school purposes, an amount
that would increase the sum that would
be required to be raised by levy for pub-

lic school purposes in the Metropolitan

Area if no such provision for expendi-

tures and allocation were made, by an
amount calculated at one mill in the dol-

lar upon the total equalized assessments

of the area municipalities for public ele-

mentary school purposes.

(2) Subsection 127 (lb) of the said Act, as enacted by the

Statutes of Ontario, 1983, chapter 9, section 6, is repealed and
the following substituted therefor:

(lb) The School Board may pay an allowance in such Allowance to

amount as is determined by the School Board in addition to
^"^^^ airman
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the allowance payable under clause (la) (a) or (b) to the vice-

chairman of the School Board.

Different

allowances

Reserve fund
for public

school

purposes,

application

in 1989

(Iba) An allowance payable to the chairman may differ

from that payable to the vice-chairman.

(3) Subsection 127 (Ic) of the said Act, as enacted by the

Statutes of Ontario, 1983, chapter 9, section 6, is amended by

inserting after "subsection (la)" in the second line "or (lb)".

(4) Subsection 127 (7) of the said Act, as enacted by the

Statutes of Ontario, 1983, chapter 9, section 6 and amended by

the Statutes of Ontario, 1984, chapter 10, section 1, is further

amended by adding thereto the following clause:

(ba) "total equalized assessments of the area municipali-

ties" means for public secondary school purposes

and for public elementary school purposes the sum
of the assessment upon which taxes are levied for

such purposes in each area municipality in the year

for which the estimates are approved in whole or in

part by the School Board where the assessment of

each area municipality is adjusted by the application

of the latest equalization factor applicable thereto

that is provided by the Minister.

31. Moneys that were held by a municipality as of the 31st

day of December, 1986 and are still being held and were
derived from the Ontario Municipalities Fund or from any
other source for public school purposes, except the collection of

rates, shall be applied by the municipality in the year 1989 to

reduce the rate that would otherwise be required to be levied

for public school purposes in the municipality.

Commence- 32,—(1) This Act, except section 13, comes into force on
the day it receives Royal Assent.

Ucm

Short title

(2) Section 13 shall be deemed to have come into force on
the 1st day of January, 1988.

33. The short title of this Act is the Education Amendment
Act, 1989.
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EXPLANATORY NOTES

SECTION 1.—Subsection 1. A definition of "continuing education teacher" and "contin-

uing education instructor" is added to the Act.

Subsection 2. The definition of "occasional teacher" is amended to enable a teacher who
substitutes for a "continuing education teacher" to be included in the definition of an

"occasional teacher".

SECTION 2.—Subsection 1. The amendment adds contracts of continuing education

teachers to the list of teacher's contracts that can be prescribed by regulation.

Subsection 2. The new paragraphs 15a and 15b add the power to make regulations

defining continuing education courses and classes and prescribing those continuing educa-

tion classes and courses that must be taught by a teacher.

SECTION 3. The new paragraph 29 enables boards to provide continuing education

courses and classes that will in the future include summer schools.

SECTION 4. The amendment makes it clear that a teacher who is a continuing educa-

tion teacher, a continuing education instructor or an occasional teacher is not to be

employed as a permanent or probationary teacher.

SECTION 5. The new section 230a provides that a teacher employed as a continuing

education teacher shall be employed on a continuing education teacher's contract.

During the 1986-87 school year, it was judicially determined that teachers of certain

classes conducted otherwise than as part of the regular school day were required to be

employed under a teacher's contract as prescribed by the regulations. The employment

relationship of teachers for such classes is inconsistent with employment on either the

probationary of permanent teacher's contract which were the only contract forms able to

be prescribed by regulation. It is now proposed in section 230a that persons who are

qualified as teachers who are employed to teach those continuing education courses or

classes for which a teacher is required, be employed on a continuing education teacher's

contract.

Where it is not required that a continuing education course or class be taught by a

teacher, the person who teaches the course or class is a continuing education instructor,

regardless of the qualifications held by the person. Such a person will not be under con-

tract as a continuing education teacher.

SECTION 6.—Subsection 1. A teacher is entitled to receive salary in proportion to the

number of school days for which the teacher is employed. Subsection (la) extends this

concept to a continuing education teacher.

Subsection 2. The amendment ensures that the failure of a board to enter into a written

contract with a continuing education teacher is not a bar to the teacher's recovering

salary.
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An Act to amend the Education Act

HER MAJESTY, by and with the advice and consent of the

Legislative Assembly of the Province of Ontario, enacts as

follows:

1.—(1) Subsection 1 (1) of the Education Acty being chapter

129 of the Revised Statutes of Ontario, 1980, as amended by

the Statutes of Ontario, 1981, chapter 47, section 17, 1982,

chapter 20, section 2, 1982, chapter 32, section 1, 1984, chap-

ter 60, section 1 and 1986, chapter 21, section 1, is further

amended by adding thereto the following paragraphs:

6a. "continuing education instructor" means a person

employed to teach a continuing education course or

class established in accordance with the regulations

other than those courses or classes for which a valid

certificate of qualification or a letter of standing as a

teacher is required by the regulations;

6b. "continuing education teacher" means a teacher

employed to teach a continuing education course or

class established in accordance with the regulations

for which a valid certificate of qualification or a let-

ter of standing as a teacher is required by the regu-

lations.

(2) Paragraph 31 of subsection 1 (1) of the said Act is

amended by adding after "probationary" in the second line

", continuing education teacher".

2.—(1) Paragraph 13 of subsection 10 (1) of the said Act is

amended by striking out "permanent teacher or a probation-

ary teacher" in the third line and inserting in lieu thereof

"permanent, probationary or continuing education teacher".

(2) Subsection 10 (1) of the said Act, as amended by the

Statutes of Ontario, 1982, chapter 32, section 4, is further

amended by adding thereto the following paragraphs:
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idem 15a. defining and governing continuing education

courses and classes;

continuing

education

courses and
classes

15b. prescribing the continuing education courses and
classes for which a valid certificate of qualification

or a letter of standing as a teacher is required.

continuing

education

3. Paragraph 29 of subsection 150 (1) of the said Act is

repealed and the following substituted therefor:

29. establish continuing education courses and classes.

4. Subsection 230 (1) of the said Act is repealed and the

following substituted therefor:

Full-time or (1) A full-timc or part-time teacher who is employed by a

tTacher^^ board and who is not an occasional teacher, a continuing edu-

cation teacher or a continuing education instructor shall be

employed as a permanent or a probationary teacher.

5. The said Act is amended by adding thereto the following

section:

Continuing 230a.—(1) A Continuing education teacher shall be

teadfers" employed on a contract of employment in writing in the form

of the continuing education teacher's contract prescribed by

the regulations.

Application

of subs. (1)
(2) Subsection (1) does not apply to an occasional teacher

who is employed as a substitute for a continuing education

teacher.

Contract
(3) A continuing education teacher's contract shall be

signed by the parties and sealed with the seal of the board

before or after the teacher enters upon the duties of the

teacher.

6.—(1) Section 231 of the said Act is amended by adding

thereto the following subsection:

School days

and school

year

(la) In subsection (1), a reference to school days in respect

of a continuing education teacher shall be deemed to be a ref-

erence to the days upon which the class taught by the teacher

is required to be taught and a reference to a school year is

deemed to be a reference to the number of days during which
the program of which the class is a part is scheduled by the

board.

(2) Subsection 231 (7) of the said Act is amended by,
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(a) inserting after "section 230" in the sixth line "or no
contract has been entered into under section 230a";

and

(b) inserting after "writing" in the eighth line "or a

contract".

7. This Act comes into force on the day it receives Royal commence-
"' *^ ment

Assent.

8. The short title of this Act is the Education Amendment short tiue

Act, 1987.
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EXPLANATORY NOTES

SECTION 1.—Subsection 1. A definition of "continuing education teacher" and "contin-

uing education instructor" is added to the Act.

Subsection 2. The definition of "occasional teacher" is amended to enable a teacher who
substitutes for a "continuing education teacher" to be included in the definition of an

"occasional teacher".

SECTION 2.—Subsection 1. The amendment adds contracts of continuing education

teachers to the list of teacher's contracts that can be prescribed by regulation.

Subsection 2. The new paragraphs 15a and 15b add the power to make regulations

defining continuing education courses and classes and prescribing those continuing educa-

tion classes and courses that must be taught by a teacher.

SECTION 3. The new paragraph 29 enables boards to provide continuing education

courses and classes that will in the future include summer schools.

SECTION 4. The amendment makes it clear that a teacher who is a continuing educa-

tion teacher, a continuing education instructor or an occasional teacher is not to be

employed as a permanent or probationary teacher.

SECTION 5. The new section 230a provides that a teacher employed as a continuing

education teacher shall be employed on a continuing education teacher's contract.

During the 1986-87 school year, it was judicially determined that teachers of certain

classes conducted otherwise than as part of the regular school day were required to be

employed under a teacher's contract as prescribed by the regulations. The employment
relationship of teachers for such classes is inconsistent with employment on either the

probationary of permanent teacher's contract which were the only contract forms able to

be prescribed by regulation. It is now proposed in section 230a that persons who are

qualified as teachers who are employed to teach those continuing education courses or

classes for which a teacher is required, be employed on a continuing education teacher's

contract.

Where it is not required that a continuing education course or class be taught by a

teacher, the person who teaches the course or class is a continuing education instructor,

regardless of the qualifications held by the person. Such a person will not be under con-

tract as a continuing education teacher.

SECTION 6.—Subsection 1. A teacher is entitled to receive salary in proportion to the

number of school days for which the teacher is employed. Subsection (la) extends this

concept to a continuing education teacher.

Subsection 2. The amendment ensures that the failure of a board to enter into a written

contract with a continuing education teacher is not a bar to the teacher's recovering

salary.
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An Act to amend the Education Act

HER MAJESTY, by and with the advice and consent of the

Legislative Assembly of the Province of Ontario, enacts as

follows:

1.—(1) Subsection 1 (1) of the Education Act, being chapter

129 of the Revised Statutes of Ontario, 1980, as amended by

the Statutes of Ontario, 1981, chapter 47, section 17, 1982,

chapter 20, section 2, 1982, chapter 32, section 1, 1984, chap-

ter 60, section 1, 1986, chapter 21, section 1 and 1988, chapter

27, section 1, is further amended by adding thereto the follow-

ing paragraphs:

6a. "continuing education instructor" means a person

employed to provide instruction in a continuing

education course or class established in accordance

with the regulations other than those courses or

classes for which a valid certificate of qualification

or a letter of standing as a teacher is required by the

regulations;

6b. "continuing education teacher" means a teacher

employed to teach a continuing education course or

class established in accordance with the regulations

for which a valid certificate of qualification or a let-

ter of standing as a teacher is required by the regu-

lations.

(2) Paragraph 31 of subsection 1 (1) of the said Act is

amended by adding after "probationary" in the second line

", continuing education teacher".

2.—(1) Paragraph 13 of subsection 10 (1) of the said Act is

amended by striking out "permanent teacher or a probation-

ary teacher" in the third line and inserting in lieu thereof

"permanent, probationary or continuing education teacher".

(2) Subsection 10 (1) of the said Act, as amended by the

Statutes of Ontario, 1982, chapter 32, section 4, is further

amended by adding thereto the following paragraphs:
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idem 15a, defining and governing continuing education

courses and classes;

continuing

education

courses and
classes

15b. prescribing the continuing education courses and
classes for which a valid certificate of qualification

or a letter of standing as a teacher is required.

continuing

education

Full-time or

part-time

teacher

3. Paragraph 29 of subsection 150 (1) of the said Act is

repealed and the following substituted therefor:

29. establish continuing education courses and classes.

4. Subsection 230 (1) of the said Act is repealed and the

following substituted therefor:

(1) A full-time or part-time teacher who is employed by a

board shall be employed as a permanent or probationary

teacher with respect to those teaching duties with the board

that are not related to the teacher's employment as an occa-

sional teacher, a continuing education teacher or a continuing

education instructor. -^^

5. The said Act is amended by adding thereto the following

section:

continuing 230a.—(1) A Continuing education teacher shall be

teachers employed on a contract of employment in writing in the form
of the continuing education teacher's contract prescribed by
the regulations.

AppHcation
of subs. (1)

(2) Subsection (1) does not apply to an occasional teacher

who is employed as a substitute for a continuing education

teacher.

Contract
(3) A continuing education teacher's contract shall be

signed by the parties and sealed with the seal of the board
before or after the teacher enters upon the duties of the

teacher.

Full-time or

part-time

teacher and
continuing

education

teacher

Permanent or

probationary

teacher and
continuing

education

teacher

(4) A teacher who is employed by a board as a continuing

education teacher may be employed by another board as a

full-time or part-time teacher.

(5) Notwithstanding subsection (1), where a teacher and a

board agree, a full-time or part-time teacher who is employed
by the board as a permanent teacher and as a continuing edu-

cation teacher or as a probationary teacher and a continuing

education teacher may be employed under the teacher's con-



1987 EDUCATION Bill 70

tract as a permanent teacher or probationary teacher, as the

case requires.

(6) Notwithstanding subsection (1), where a teacher and a

board agree, a teacher employed by the board as a permanent
teacher or as a probationary teacher with duties only as a con-

tinuing education teacher may be employed with respect to

those duties under the teacher's contract as a permanent
teacher or as a probationary teacher, as the case requires.

6.—(1) Section 231 of the said Act is amended by adding

thereto the following subsection:

Permanent or

probationary

teacher as

continuing

education

teacher only

(la) In subsection (1), a reference to school days in respect School days

of a continuing education teacher shall be deemed to be a ref- year^'^

°°

erence to the days upon which the class taught by the teacher

is required to be taught and a reference to a school year is

deemed to be a reference to the number of days during which
the program of which the class is a part is scheduled by the

board.

(2) Subsection 231 (7) of the said Act is amended by,

(a) inserting after "section 230" in the sixth line "or no
contract has been entered into under section 230a";
and

(b) inserting after "writing" in the eighth line "or a

contract".

7. This Act comes into force on the 1st day of May. 1989 .
Commence-
ment

8. The short title of this Act is the Education Amendment Short title

Act, 1989.
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An Act to amend the Education Act

HER MAJESTY, by and with the advice and consent of the

Legislative Assembly of the Province of Ontario, enacts as

follows:

1,—(1) Subsection 1 (1) of the Education Act, being chapter

129 of the Revised Statutes of Ontario, 1980, as amended by
the Statutes of Ontario, 1981, chapter 47, section 17, 1982,

chapter 20, section 2, 1982, chapter 32, section 1, 1984, chap-

ter 60, section 1, 1986, chapter 21, section 1 and 1988, chapter

27, section 1, is further amended by adding thereto the follow-

ing paragraphs:

6a. "continuing education instructor" means a person

employed to provide instruction in a continuing

education course or class established in accordance

with the regulations other than those courses or

classes for which a valid certificate of qualification

or a letter of standing as a teacher is required by the

regulations;

6b. "continuing education teacher" means a teacher

employed to teach a continuing education course or

class established in accordance with the regulations

for which a valid certificate of qualification or a let-

ter of standing as a teacher is required by the regu-

lations.

(2) Paragraph 31 of subsection 1 (1) of the said Act is

amended by adding after "probationary'' in the second line

'S continuing education teacher".

2.—(1) Paragraph 13 of subsection 10 (1) of the said Act is

amended by striking out * 'permanent teacher or a probation-

ary teacher" in the third line and inserting in lieu thereof

''permanent, probationary or continuing education teacher".

(2) Subsection 10 (1) of the said Act, as amended by the

Statutes of Ontario, 1982, chapter 32, section 4, is further

amended by adding thereto the following paragraphs:
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idem 15a. defining and governing continuing education

courses and classes;

continuing

education

courses and
classes

15b. prescribing the continuing education courses and
classes for which a valid certificate of qualification

or a letter of standing as a teacher is required.

continuing

education

3. Paragraph 29 of subsection 150 (1) of the said Act is

repealed and the following substituted therefor:

29. establish continuing education courses and classes.

4. Subsection 230 (1) of the said Act is repealed and the

following substituted therefor:

Full-time or

part-time

teacher

(1) A full-time or part-time teacher who is employed by a

board shall be employed as a permanent or probationary

teacher with respect to those teaching duties with the board

that are not related to the teacher's employment as an occa-

sional teacher, a continuing education teacher or a continuing

education instructor.

5. The said Act is amended by adding thereto the following

section:

Continuing

education

teachers

230a.—(1) A continuing education teacher shall be

employed on a contract of employment in writing in the form
of the continuing education teacher's contract prescribed by
the regulations.

Application

of subs. (1)
(2) Subsection (1) does not apply to an occasional teacher

who is employed as a substitute for a continuing education

teacher.

Contract
(3) A continuing education teacher's contract shall be

signed by the parties and sealed with the seal of the board
before or after the teacher enters upon the duties of the

teacher.

Full-time or

part-time

teacher and
continuing

education

teacher

Permanent or

probationary

teacher and
continuing

education

teacher

(4) A teacher who is employed by a board as a continuing

education teacher may be employed by another board as a

full-time or part-time teacher.

(5) Notwithstanding subsection (1), where a teacher and a

board agree, a full-time or part-time teacher who is employed
by the board as a permanent teacher and as a continuing edu-

cation teacher or as a probationary teacher and a continuing

education teacher may be employed under the teacher's con-
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tract as a permanent teacher or probationary teacher, as the

case requires.

(6) Notwithstanding subsection (1), where a teacher and a

board agree, a teacher employed by the board as a permanent
teacher or as a probationary teacher with duties only as a con-

tinuing education teacher may be employed with respect to

those duties under the teacher's contract as a permanent
teacher or as a probationary teacher, as the case requires.

6.—(1) Section 231 of the said Act is amended by adding

thereto the following subsection:

Permanent or

probationary

teacher as

continuing

education

teacher only

(la) In subsection (1), a reference to school days in respect school days

of a continuing education teacher shall be deemed to be a ref- year

erence to the days upon which the class taught by the teacher

is required to be taught and a reference to a school year is

deemed to be a reference to the number of days during which
the program of which the class is a part is scheduled by the

board.

(2) Subsection 231 (7) of the said Act is amended by,

(a) inserting after '^section 230" in the sixth line '^or no

contract has been entered into under section 230a";
and

(b) inserting after "writing" in the eighth line "or a

contract".

7. This Act comes into force on the 1st day of May, 1989. Commence-

8. The short title of this Act is the Education Amendment Short title

Act, 1989.
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EXPLANATORY NOTES

The puqjose of the Bill is to provide greater protection for the health and safety of

workers. Persons who were formerly excluded from the protection of the Act would now
be covered by the repeal of subsections 3 (2) and (3), 8 (1), 23 (1) and (2).

SECTION 2. This section makes substantial changes to section 8 of the Act to give

increased powers to the health and safety committee which would be composed of a

majority of worker representatives.

SECTION 3. This amendment sets out in detail the nature of information that must be
provided by the Director.

SECTION 4. This amendment clarifies that any protective equipment, material or

devices must be provided at the expense of the employer.

SECTION 5. This section makes substantial changes to section 15 of the Act to impose

increased duties on an employer in respect of health and safety matters.

SECTION 6. These amendments to section 23 of the Act provide greater protection for

the worker when faced with a threat to his or her safety or health.

SECTION 7. The effect of this amendment is to permit a union representative, a worker
health and safety representative or any interested person to file a complaint where there

has been a reprisal against a worker. At present, only the worker may file a complaint.

SECTION 8. This amendment would designate an inspector as a provincial offences offi-

cer in respect of certain specified violations of the Act.

SECTION 9. This amendment increases the regulation-making powers of the Lieutenant

Governor in Council.
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An Act to amend the

Occupational Health and Safety Act

HER MAJESTY, by and with the advice and consent of the

Legislative Assembly of the Province of Ontario, enacts as

follows:

1, Subsections 3 (2) and (3) of the Occupational Health and

Safety Act, being chapter 321 of the Revised Statutes of

Ontario, 1980, are repealed.

2.—(1) Subsection 8 (1) of the said Act is repealed.

(2) Subsection 8 (5) of the said Act is amended by striking

out "two persons of whom at least halT' in the first and second

lines and inserting in lieu thereof "three persons of whom the

majority".

(3) Subsection 8 (6) of the said Act is repealed and the fol-

lowing substituted therefor:

(6) It is the function of a committee and it has power to. Powers of
^ ' '- committee

(a) identify situations that may be a threat to the health

or safety of workers and require an owner, con-

structor or employer to take adequate measures to

remove the threat;

(b) conduct tests as to the work place conditions at the

expense of the employer;

(c) hire independent agencies to conduct tests as to the

work place conditions at the expense of the

employer but any such agents shall be accompanied
by a worker health and safety representative or a

worker member of the health and safety committee;

(d) approve any machinery, chemicals or innovations

before they are introduced into the work place;
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(e) approve all protective devices used or worn in the

work place by the workers;

(f) conduct all assessments and develop all control pro-

grams that may be required in regulations related to

designated substances;

(g) establish programs to educate and train workers in

health and safety procedures;

(h) upon the request of the workers, establish a volun-

tary medical monitoring program to be accompa-
nied by work place monitoring at the expense of the

employer;

(i) obtain information from the constructor or

employer respecting,

(i) the identification of potential or existing haz-

ards of materials, processes or equipment,
and

(ii) health and safety experience and work prac-

tices and standards in similar or other indus-

tries of which the constructor or employer has

knowledge.

(4) Subsection 8 (8) of the said Act is amended by striking

out ''not more often than" in the third and fourth lines and
inserting in lieu thereof *'at least".

(5) Subsection 8 (9) of the said Act is repealed and the fol-

lowing substituted therefor:

Power to

inspect
(9) The members of a committee who represent workers

shall designate one or more such members to investigate cases

where a dangerous situation has been reported by a worker or

where a worker is killed or injured at a work place from any
cause and one of those members may, subject to subsection

25 (2), inspect the place where the accident occurred and any
machine, device or thing, and shall report his or her findings

to a Director and to the committee.

Time off

for duties

(6) Subsection 8 (12) of the said Act is repealed and the fol-

lowing substituted therefor:

(12) A member of a committee is entitled to such time
from work as is necessary to perform and discharge his or her
duties under this Act including but not limited to.
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(a) collecting data;

(b) taking test samples;

(c) preparing for and attending committee meetings;

(d) inspecting documents;

(e) attending training sessions; and

(f) investigating worker complaints and work place

accidents,

and the time so spent shall be deemed to be work time for

which the worker is paid at the regular or premium rate, as

applicable.

(7) Subsection 8 (13) of the said Act is repealed and the fol-

lowing substituted therefor:

(13) No committee dealing with occupational health and ^t^er
comimttccs

safety issues shall be established or continued in a work place

unless,

(a) the committee consists of at least two persons of

whom at least half shall be workers who do not

exercise managerial functions to be selected by the

workers they are to represent or, where there is a

trade union or trade unions representing such work-

ers, by the trade union or trade unions;

(b) the approval of the joint health and safety commit-

tee is obtained; and

(c) the committee takes its directions from and reports

to the health and safety committee.

(8) Section 8 of the said Act is amended by adding thereto

the following subsection:

(15) Employers, supervisors and workers shall answer all ^udes

questions and provide any information required for the pur- investigation

pose of carrying out an investigation under subsection (9).

3. Section 9 of the said Act is amended by adding thereto

the following subsection:

(4) The information referred to in subsection (3) includes
^f^^ °^ ^

all government-conducted tests, studies, reports and corre-

spondence related to work place health and safety.
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4. Clause 14 (1) (a) of the said Act is repealed and the fol-

lowing substituted therefor:

(a) the equipment, materials and protective devices as

prescribed are provided at the expense of the

employer.

5.—(1) Subsection 15 (1) of the said Act is amended by
striking out ''and" at the end of clause (h) and by adding

thereto the following clauses:

(j) provide, at the employer's expense, office space,

equipment and clerical assistance to enable the

health and safety committee to carry out their func-

tions;

(k) provide, at the employer's expense, at least one
week per year time off for worker representatives

and worker members of the health and safety com-
mittee to receive training in occupational health and
safety measures;

(1) provide, at the employer's expense and during

working hours, the opportunity for probationary

workers to receive education and training in health

and safety by a worker representative; and

(m) bear the cost of any medical monitoring program
including compensating a worker for the time spent

visiting his or her doctor and any expense incurred

in the course of the visit.

(2) Section 15 of the said Act is amended by adding thereto

the following subsections:

Reassignment
(3) An employer shall ensure that a worker does not suffer

any wage loss as a result of being reassigned other duties for

health reasons.

Alternative (4) Where a reassignment is not possible, an employer
shall, at the employer's expense, retrain workers and find

them alternative work elsewhere and make up for any wage
loss that results from such transfer.

6.—(1) Subsection 23 (1), as amended by the Statutes of

Ontario, 1984, chapter 55, section 224, and subsection (2) of

the said Act are repealed.

(2) Subsection 23 (3) of the said Act is repealed and the fol-

lowing substituted therefor:
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(3) A worker may refuse to work or do particular work Refusal

to work
where the worker has reason to beUeve that his or her heahh
or safety or that of any person is in danger for whatever

cause.

(3) Section 23 of the said Act, as amended by the Statutes of

Ontario, 1984, chapter 55, section 224, is further amended by
adding thereto the following subsection:

(5a) A worker representative on the health and safety com-
mittee may,

(a) exercise, on behalf of the worker, his or her right to

refuse to work under dangerous conditions; and

(b) order that unsafe operations be shut down where it

appears that the health or safety of a worker is

threatened.

(4) Subsection 23 (6) of the said Act is repealed and the fol-

lowing substituted therefor:

Powers of

worker
representa-

tives

(6) Where, following the investigation or any steps taken to

deal with the circumstances that caused the worker to refuse

to work or do particular work, the worker has reasonable

grounds to believe that his or her health or safety continues to

be endangered for whatever cause, the worker may refuse to

work or do the particular work and the employer or worker or

a person on behalf of the employer or worker shall notify an
inspector thereof.

Refusal to

work after

investigation

(5) Section 23 of the said Act, as amended by the Statutes of

Ontario, 1984, chapter 55, section 224, is further amended by
adding thereto the following subsections:

(6a) All workers affected by a work stoppage under this wages

section are entitled to full wages and benefits during the work durLg^work

stoppage. stoppage

(6b) Any loss of production or revenue that results from a Loss from

work stoppage under this section shall be borne by thestoppage

employer.
stoppage

7. Subsection 24 (2) of the said Act is amended by inserting

after "worker" in the first line "union representative, worker
health and safety representative, or any interested party".

8. Section 28 of the said Act, as amended by the Statutes of

Ontario, 1987, chapter 29, section 4, is further amended by
adding thereto the following subsection:
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Inspector

designated

provincial

offences

oflHcer

R.S.O. 1980,

c. 400

(la) An inspector is designated as a provincial offences offi-

cer under the Provincial Offences Act and may issue a certifi-

cate of offenqe under that Act in respect of the following

offences, namely,

(a) failure to establish a heahh and safety committee

under subsection 8 (2);

(b) failure to post a copy of this Act as required under

clause 14 (2) (h); or

(c) failure to provide the information required under

clause 8 (6) (i) or the report required under section

25 or 26.

Commeiice-
ment

9. Subsection 41 (2) of the said Act, amended by the Stat-

utes of Ontario, 1987, chapter 29, section 7, is further

amended by adding thereto the following paragraphs:

25. establishing time limits for an employer to comply

with recommendations made by the health and
safety committee;

26. prescribing a code of practice respecting the proce-

dure of a health and safety committee;

27. establishing a joint committee composed of repre-

sentatives of management and labour to recommend
changes to the regulations.

10. This Act comes into force on the day it receives Royal

Assent.

Short title 11. The short title of this Act is the Occupational Health and
Safety Amendment Act, 1987.
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EXPLANATORY NOTE

The purpose of the Bill is to name any public holiday proclaimed in a municipality

on the third Monday in February, Simcoe Day.
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An Act respecting Simcoe Day

HER MAJESTY, by and with the advice and consent of the

Legislative Assembly of the Province of Ontario, enacts as

follows:

1. Where the third Monday in February in any year is pro- simcoe Day

claimed a public holiday in a municipality, the name of the

holiday shall be Simcoe Day.

2. Any Act, regulation, proclamation, contract or docu- o^^er

ment that refers to a public holiday on the third Monday in

February shall be deemed to refer to Simcoe Day.

3. This Act comes into force on the day it receives Royal Commence-
^ ment

isent.

4. The short title of this Act is the Simcoe Day Act, 1987. short title
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An Act to amend the

Public Service Superannuation Act
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2nd Reading
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EXPLANATORY NOTE

The purpose of the Bill is to suspend superannuation allowances while a person enti-

tled thereto is receiving any salary, fee or compensation from the Province of Ontario.

A
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An Act to amend the

Public Service Superannuation Act

HER MAJESTY, by and with the advice and consent of the

Legislative Assembly of the Province of Ontario, enacts as

follows:

1. The Public Service Superannuation Act, being chapter

419 of the Revised Statutes of Ontario, 1980, is amended by
adding thereto the following section:

44. A superannuation allowance under this Act shall be Suspension
oi siiocr~

suspended while the person entitled thereto, annuation
allowance

(a) is a member of any commission, board, committee

or other body holding office at the nomination of

the Lieutenant Governor in Council for which any

salary, fee or compensation is paid; or

(b) is employed in the public service.

2. This Act comes into force on the day it receives Royal commence-

Assent.

3. The short title of this Act is the Public Service Superan- short tiUe

nuation Amendment Act, 1987.
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Bill74

An Act to amend the

Legislative Assembly Retirement Allowances Act

Mr. McLean

1st Reading December 15th, 1987

2nd Reading

3rd Reading

Royal Assent

Printed under authority of the Legislative Assembly by the

®Queen's Printer for Ontario



EXPLANATORY NOTE

The purpose of the Bill is to suspend retirement allowances while a person entitled

thereto is receiving compensation for acting as a member of a board, commission or
other body holding office at the nomination of the Lieutenant Governor in Council.
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An Act to amend the

Legislative Assembly Retirement Allowances Act

HER MAJESTY, by and with the advice and consent of the

Legislative Assembly of the Province of Ontario, enacts as

follows:

1. The Legislative Assembly Retirement Allowances Act,

being chapter 236 of the Revised Statutes of Ontario, 1980, is

amended by adding thereto the following section:

33. An allowance under this Act shall be suspended while Suspension

the person entitled thereto is a member of any commission, allowance

board, committee or other body holding office at the nomina-

tion of the Lieutenant Governor in Council for which any sal-

ary, fee or compensation is paid.

2. This Act comes into force on the day it receives Royal commence-
i .

V V ment
Assent.

3. The short title of this Act is the Legislative Assembly short tiUe

Retirement Allowances Amendment Act, 1987.
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An Act to establish the Municipal Council

Retirement Fund and to provide Retirement
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EXPLANATORY NOTE

The Bill establishes a retirement allowance fund to provide pensions to municipal
councillors in respect of their service as councillors. Persons who are municipal council-

lors when or after this Act comes into force are removed from the operation of the

Municipal Employees Retirement System Act.

I
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An Act to establish the Municipal CouncU
Retirement Fund and to provide Retirement

Allowances to Municipal CounciUors

HER MAJESTY, by and with the advice and consent of the

Legislative Assembly of the Province of Ontario, enacts as

follows:

1. In this Act, Definitions

"allowance" means an allowance under this Act;

"benefit" means allowance, refund or other payment that may
be payable in accordance with this Act;

"Board" means the Municipal Council Retirement Board;

"councillor" means a person who is a member of a council of

a municipality;

"employer" means a municipality or local board or an associa-

tion of municipalities or local boards;

"Fund" means the Municipal Council Retirement Fund;

"indemnity" means the annual remuneration payable to a per-

son as a councillor under the Municipal Act; ^tm
^^^'

"Minister" means the Treasurer of Ontario and Minister of

Economics;

"municipality" includes a metropolitan, regional and district

municipality and the County of Oxford;

"service" means service as a councillor for which indemnity

was paid;

"spouse" means either of a man and woman who,

(a) are married to each other,
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(b) have together entered into a marriage that is

voidable or void, in good faith on the part of the

person asserting a right under this Act,

(c) are not married to each other and have cohabited

continuously for a period of not less than three

years, or

(d) are not married to each other and have cohabited in

a relationship of some permanence, if they are the

natural or adoptive parents of a child.

Application

of Act
2. This Act applies to a person who is a councillor on or

after the day this Act comes into force.

Board
established

3.—(1) The Municipal Council Retirement Board is estab-

lished as a corporation and the management and administra-

tion of the Fund are vested in the Board.

Rights,

powers,

duties of

Board

R.S.O. 1980,

c. 348

(2) The rights, powers and duties of the Board shall be the

same as those of the Ontario Municipal Employees Retire-

ment Board as set out in subsections 4 (2) to (8) of the

Ontario Municipal Employees Retirement System Act, with

necessary modifications.

Fund
established

4.—(1) The Municipal Council Retirement Fund is estab-

lished for the payment of benefits to councillors and their sur-

viving spouses and children in accordance with this Act.

What Fund
to include

(2) The Fund shall include the cash, investments and other

assets and the liabilities and the reserves of the Board.

Deposits in

Fund
(3) The contributions of the employers and the councillors,

the income from investments and any other credits of the

Board shall be deposited in the Fund.

of FUnd*'
°"^

{'^^ ^^^ benefits and the expenses of the Board shall be
paid out of the Fund.

Auditor's

report
5. The auditor appointed by the Board shall audit the

transactions of the Board and shall make a report to the

Board on the annual financial statement of the Fund and give

an opinion in the report as to whether the annual financial

statement presents fairly the financial position of the Fund
and the results of its operation for the year.

Actuarial

valuation
6,—(1) The actuary appointed by the Board shall make an

actuarial study and valuation of the assets and liabilities of the

Fund as required by the Board, but not less frequently than at

three-year intervals and shall report thereon to the Board and
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shall make such recommendations to the Board as the actuary

considers advisable for the proper management and adminis-

tration of the Fund.

(2) The report to the Board shall include a statement of the ^'^^"^

actuarial assumptions used by the actuary in the preparation

of the valuation mentioned in subsection (1).

7.—(1) In each year, the Minister and the Board shall Money
• rctdincQ bv

agree upon and the Lieutenant Governor in Council shall the Board

approve the amount of the money accumulated to the credit

of the Fund that is not required for current expenditures and

such amount shall be retained by the Board to be invested as

set out in subsection (2).

(2) The money retained by the Board under subsection (1) Money

shall form part of the Fund and the Board shall invest such be invested

part of the Fund as pension fund moneys subject to the limita-

tions of the Pension Benefits Act, 1987 and for the purposes of i987, c. 35

that Act, such part of the Fund shall be treated as a separate

pension fund.

8.—(1) An amount equal to 6 per cent of the indemnity Current
contributions

payable to a councillor shall be deducted from the indemnity

as the councillor's contribution under this Act.

(2) Despite subsection (1), contributions under this section Maximum
\ -^

^

contributions
shall not be deducted from the indemnity of a councillor after

the total amount contributed by the councillor is sufficient to

provide an allowance equal to the amount of his or her indem-

nity.

9.—(1) A councillor who has contributed in respect of Eligibility for

^llow^ncc
three or more years of service and who has attained the age of

fifty-five years is entitled to an annual allowance during his or

her lifetime upon ceasing to be a councillor.

(2) A person who is otherwise eligible for an allowance ^'^^^

under this section and has not attained the age of fifty-five

years may elect to take an allowance under subsection (3) at

age fifty-five or an immediate allowance of a reduced amount
under subsection (4).

(3) Subject to subsection 14 (3), the amount of a person's Calculation

annual allowance under this section shall be an amount equal at age^s"*^

to 75 per cent of the total of his or her contributions as a

councillor, but the amount of the allowance shall not exceed
the amount of his or her indemnity.
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Calculation

of allowance

under age 55

(4) Where a person who is otherwise eligible for an allow-

ance under this section, but has not attained the age of fifty-

five years, elects to take an immediate allowance of a reduced

amount, the amount of the allowance shall be calculated

under subsection (3) and shall then be reduced actuarially in

accordance with the tables prescribed by the regulations.

Suspension of jQ^—(J) An allowancc under section 9 shall be suspended
a owance

^^l^{\Q t^g person entitled thereto is a councillor.

Recalculation

of allowance
(2) Where a person whose allowance has been suspended

under subsection (1) again ceases to be a councillor, the per-

son's allowance shall be recalculated under section 9 having

regard to any additional service as a councillor performed
while the allowance was suspended.

Spouse's

allowance
11.—(1) Where a former councillor who is receiving an

allowance dies leaving a spouse, the spouse shall be paid dur-

ing the spouse's hfetime an allowance equal to.

(a) 60 per cent of the allowance that the former coun-
cillor was receiving at the date of his or her death;

and

(b) in respect of each child under the age of eighteen
years, to a maximum of three children of the former
councillor, 10 per cent of the allowance that the for-

mer councillor was receiving at the date of his or
her death.

Children's

allowance
(2) Where a former councillor who is receiving an allow-

ance dies leaving no spouse but leaving a child or children
under the age of eighteen years, an allowance equal to the
allowance that would have been paid to the spouse of the for-

mer councillor under subsection (1) if the spouse had survived
the former councillor shall be paid to or for the child or chil-

dren until such age is attained.

SrXwance ^^^ Where a councillor dies leaving a spouse, the spouse
shall be paid during the spouse's lifetime an allowance equal
to the greater of,

(a) an amount equal to 25 per cent of the annual
indemnity of the councillor in effect immediately
before his or her death; or

(b) an amount equal to,
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(i) 60 per cent of the allowance that the council-

lor had earned to the date of his or her death,

and

(ii) in respect of each of not more than three chil-

dren of the councillor under the age of eigh-

teen years, 10 per cent of the allowance that

the councillor had earned to the date of his or

her death.

(4) The allowance under subsection (3) shall be computed 'dem

in the manner provided in section 9 but based on the council-

lor's service to the time of his or her death.

(5) Where the spouse dies leaving a child or children of the idem

former councillor who at the date of the death of the spouse is

or are under the age of eighteen years, an allowance equal to

that paid or that would be paid to the spouse under subsection

(3) shall be paid to or for the child or children until such age

is attained.

(6) Where a councillor dies leaving no spouse but leaving a ^''em

child or children under the age of eighteen years, an allow-

ance equal to the allowance that would have been paid to the

spouse of the councillor under subsection (3) if the spouse had
survived the councillor shall be paid to or for the child or chil-

dren until such age is attained.

(7) The spouse,

(a) of a person who had elected under section 9 to take

a deferred allowance at age fifty-five but who died

before attaining such age; or

(b) of a person who was eligible to make an election to

take a deferred or an immediate allowance under
section 9 but died before making the election,

at any time may elect to take a deferred allowance or an
immediate allowance.

Option

(8) If the spouse elects to take a deferred allowance under Deferred

subsection (7), the spouse's allowance shall commence on the ^ °*^"'^

day that the person would have attained the age of fifty-five

years had he or she lived, shall be paid during the spouse's

lifetime and shall equal,

(a) 60 per cent of the allowance to which the person
would have been entitled at that time; and
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(b) in respect of each child under the age of eighteen

years, to a maximum of three children of the per-

son, 10 per cent of the allowance to which the per-

son would have been entitled at that time.

Immediate (9) jf the spousc clccts to take an immediate allowance
a owance

u^der subsection (7), the spouse shall be paid during the

spouse's lifetime an allowance equal to the amount calculated

in accordance with clauses (8) (a) and (b) reduced actuarially

in accordance with the tables prescribed by the regulations,

which the person would have been entitled to receive at the

time of the spouse's election.

We" (10) Where a person referred to in clause (7) (a) or (b) dies

leaving no spouse but leaving a child or children under the age

of eighteen years, an allowance equal to the immediate allow-

ance provided for in subsection (9) reduced actuarially in

accordance with the tables prescribed by the regulations for

the purposes of subsection (9) shall be paid to or for the child

or children until such age is attained.

Exception for (ji^^ por the purposcs of this section, a person who has

education attained the age of eighteen years shall be deemed not to have
attained that age if since attaining that age the person has

been continuously in full-time attendance at either or both of,

(a) a secondary school; or

(b) for five years following secondary school, a post-

secondary educational institution that is recognized

as such by the Board.

Refunds \2.—(1) A person who makes contributions under this Act
and who ceases to be a councillor before being eligible for an
allowance is entitled to a refund of an amount equal to the

amount of his or her contributions with interest thereon at the

rate of 6 per cent per annum and, in the event of his or her

death, the same refund shall be paid to his or her personal

representative.

w®™
(2) Where a person who is in receipt of an allowance dies

and no person becomes entitled to an allowance under section

1 1 , a refund shall be paid to his or her personal representative

equal to the amount of the difference between the amount of

the person's contributions with interest thereon at the rate of

6 per cent per annum up to the time the person commenced
to receive the allowance and the amount of the allowance paid

to the person up to the time of his or her death.
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(3) A refund under subsection (1) shall be made only after Application

the Board receives an application therefor in writing from the

former contributor or his or her personal representative.

13. A person who has received a refund under subsection Reinstatement

12 (1) and who again becomes eligible to contribute under this

Act may pay to the Board the amount of the refund with

interest at the rate of 6 per cent per annum and thereupon he
or she is entitled to credit for the amount so paid.

14.—(1) Where a councillor was, before this Act comes Prior service

into force, a member of the Ontario Municipal Employees
Retirement System under the Ontario Municipal Employees ^^2' ^^^'

Retirement System Act, an amount of money that is deter-

mined in accordance with the regulations shall be transferred

to the Fund from the Ontario Municipal Employees Retire-

ment Fund under that Act and thereupon the councillor is

entitled to credit for the contributions so transferred.

c. 348

(2) A councillor who was not, before this Act comes into

force, a member of the Ontario Municipal Employees Retire-

ment System under the Ontario Municipal Employees Retire-

ment System Act may elect to contribute to the Fund in

respect of his or her prior service in accordance with the regu-

lations.

Idem

R.S.O.
c. 348

1980,

(3) A councillor for whom a transfer under subsection (1) is Minimum

made shall be entitled to receive an allowance under section 9 transfer

in respect of the councillor's service before this Act comes
into force that is not less than the pension which he or she

would have been entitled to receive under the Ontario Munici-

pal Employees Retirement System Act.

15. The Minister, for the purpose of increasing from time increase

to time allowances being paid under this Act, may by order

with the approval of the Board provide for the payment of

supplementary benefits to persons receiving allowances under

this Act and prescribe the amounts of such benefits, the times

at which they shall be paid and the classes of persons entitled

thereto.

16.—(1) The contributions of the employers shall be such Contributions

of cmDiovcrs
an amount as is required, in addition to the contributions of

the councillors and the interest earned by the Fund, to pro-

vide for the payment of expenses, allowances and supplemen-

tary benefits under this Act.

(2) Employers shall make no payments or contributions in w^m

respect of councillors under the Ontario Municipal Employees
Retirement System Act.
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Recipients of 17, Dcspitc anything in the Municipal Act or any other

etcTnor^' Act, the application of this Act to a person does not render
disqualified the person ineligible as a member of a municipal council or
R S.O. 1980. disqualify the person from sitting and voting therein.

Regulations jg, j\iq Lieutenant Governor in Council may make regu-

lations,

(a) prescribing the composition of the Board and the

appointment of the members of the Board;

(b) governing the operation and administration of the

Board including the powers and duties of the offic-

ers and employees of the Board;

(c) governing the administration of the Fund including

the receipt, deposit and payment of all moneys of

the Fund, the borrowing of such sums as are neces-

sary and the procedures for the determination of

allowances;

(d) requiring employers to pay to the Fund the contri-

butions of employers and councillors and to pay

interest at a prescribed rate on amounts of contribu-

tions that are overdue and unpaid;

(e) prescribing the terms and conditions upon which

allowances in respect of prior service may be pro-

vided;

(f) governing the transfer to or from the Fund of allow-

ance entitlement;

(g) prescribing tables for the purposes of subsections

9 (4), 11 (9) and (10);

(h) providing for supplementary benefits and prescrib-

ing the terms and conditions upon which such sup-

plementary benefits may be provided.

Commence- 19, xhjs Act comes into force on the day it receives Royal
ment * ,

Assent.

Short title 20. The short title of this Act is the Municipal Council

Retirement Allowances Act, 1987.



I





Bill 76 Government Bill

1st session, 34th LEGISLATURE, ONTARIO 36 ELIZABETH II, 1987

Bill 76

An Act to amend the Education Act and
certain other Acts related to Education

The Hon. C. Ward
Minister of Education

1st Reading December 16th, 1987

2nd Reading

3rd Reading

Royal Assent

Printed under authority of the Legislative Assembly by the

®Queen's Printer for Ontario



EXPLANATORY NOTES

The purpose of the Bill is to change the basis of trustee distribution from property

assessment to representation by population.

The principal sections of the Act that deal with trustee representation are repealed

and a new Part VII-A is enacted so as to bring all the sections together in one place.

Amendments are also made to certain Acts that establish the various regional munic-

ipalities and to the County of Oxford Act to ensure that the Acts are consistent with the

new Part.

Some features of the new Part are as follows:

1. The total size of a board is based on the sum of the populations of electoral

groups (i.e. electors, supporters and their dependants) to be represented on the

board. This total population then determines in a uniform manner the number
of members that will comprise the board.

2. The number of members that will comprise the board is distributed among the

electoral groups of the board based on the proportion that each group's popu-
lation is of the total population of all electoral groups of the board.

3. The Bill preserves the minimum guaranteed representation of three members
for minority language sections already in the Act.

4. The minimum number of members on a board will be eight members and the

maximum twenty-five.

5. The new provisions will apply equally to all divisional boards, urban separate

school boards and county and district combined separate school boards.
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An Act to amend the Education Act and
certain other Acts related to Education

HER MAJESTY, by and with the advice and consent of the

Legislative Assembly of the Province of Ontario, enacts as

follows:

1. Paragraph 37 of subsection 1 (1) of the Education Act,

being chapter 129 of the Revised Statutes of Ontario, 1980, is

repealed and the following substituted therefor:

37. "population" means the population as determined

by the latest enumeration taken under subsection

14 (1) of the Assessment Act. Rso. 1980,
^ ^ c. 31

2. Section 10 of the said Act, as amended by the Statutes of

Ontario, 1982, chapter 32, section 4, 1984, chapter 60, section

4 and 1986, chapter 64, section 12, is further amended by
adding thereto the following subsections:

(2) The Lieutenant Governor in Council may make regu- Regulations

lations,

(a) prescribing the persons who shall make the determi-

nations that are required to be made under subsec-

tions 206a (5) and (7) and the distribution that is

required to be made under subsection 206a (11) and
the manner in which and the time by which they

shall be made;

(b) governing the distribution of information that

relates to the determinations that are required to be
made under subsections 206a (5) and (7) and distri-

butions that are required to be made under subsec-

tion 206a (11) and information that relates to

appeals and applications with respect to such deter-

minations and distributions;
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(c) governing the nomination procedures for the elec-

tion of members to boards from areas composed of

two or more municipalities;

(d) prescribing the duties to be performed by the clerks

of the municipalities referred to in clause (c) and by

the secretaries of boards in respect of nominations

and elections.

Consistency

with

Municipal

Elections Act

R.S.O. 1980,

c. 308

(2a) A regulation made under clause (2) (c) or (d) shall not

be inconsistent with the Municipal Elections Act except to the

extent necessary to ensure that the nominations and the elec-

tion referred to in those clauses are carried out in an efficient

and orderly manner.

3. Subsection 53 (4) of the said Act is amended by striking

out "pursuant to subsection 59 (9)" in the fifth line and insert-

ing in lieu thereof "under subsection 206a (12)".

4. Subsection 54 (1) of the said Act, as amended by the

Statutes of Ontario, 1982, chapter 32, section 15, is further

amended by adding thereto the following clause:

(b) provide for the continuation of representation when
a municipality is detached from one school division

and added to another.

5.—(1) Subsection 55 (1) of the said Act is amended by
striking out "sections 52 to 59" in the third and fourth lines

and inserting in lieu thereof "sections 52 to 56, section 136i,

and Parts VII-A and XI-A".

(2) Subsection 55 (4) of the said Act is amended by inserting

after "board" in the first line "other than a member of a

French-language or English-language section".

6. Subsections 56 (4), (5), (6), (7) and (8) of the said Act

are repealed.

7. Sections 57 and 58 of the said Act are repealed.

8. Section 59 of the said Act, as amended by the Statutes of

Ontario, 1982, chapter 32, section 16 and 1984, chapter 60,

section 6, is repealed.

9. Section 61 of the said Act, as amended by the Statutes of

Ontario, 1982, chapter 32, section 17, is repealed.

10. Subsection 83 (6) of the said Act is repealed.
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11. Subsection 88 (3) of the said Act is amended by striking

out ^'section 90 or 100" in the eighth line and inserting in lieu

thereof "section 100 or subsection 206a (6)".

12. Subsection 90 (1), as amended by the Statutes of

Ontario, 1982, chapter 32, section 27, and subsections 90 (2)

and (3) of the said Act are repealed.

13. Section 91 of the said Act, as amended by the Statutes

of Ontario, 1982, chapter 32, section 28, is repealed.

14. Section 92 of the said Act is repealed.

15.—(1) Subsection 103 (4) of the said Act is amended by
striking out ''section 90" in the Hfth line and inserting in lieu

thereof "subsection 206a (6)".

(2) Subsection 103 (7) of the said Act is amended by striking

out "subsection 113 (21)" in the fifth line and inserting in lieu

thereof "subsection 206a (12)".

16.—(1) Subsection 105 (2) of the said Act is amended by
adding thereto the following clause:

(d) provide for the continuation of representation when
a municipality is detached from one combined
school zone and added to another.

(2) Subsection 105 (4) of the said Act is amended by striking

out "sections 113 to 115" in the last line and inserting in lieu

thereof "sections 115 and 206a".

17. Subsection 106 (2) of the said Act is repealed.

18. Subsections 110 (4), (5), (6), (7) and (8) of the said Act
are repealed.

19. Subsection 112 (3) of the said Act, as amended by the

Statutes of Ontario, 1981, chapter 47, section 18, is repealed.

20. Section 113 of the said Act, as amended by the Statutes

of Ontario, 1982, chapter 32, section 37 and 1984, chapter 60,

section 7, is repealed.

21. Subsection 115 (1) of the said Act is amended by in-

serting after "sections 105 to 118" in the third line "and
section 206a".
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22.—(1) Subsection 116 (1) of the said Act is amended by
inserting after "sections 105 to 118" in the third line "and
section 206a".

(2) Subsection 116 (2) of the said Act is amended by striking

out "and shall consist of sixteen trustees" in the third and
fourth lines.

(3) Subsections 116 (3), (4), (5) and (6) of the said Act are

repealed.

23. The said Act is amended by adding thereto the follow-

ing Part:

PART VII-

A

TRUSTEE REPRESENTATION

Public and Separate School Boards

Definitions 206a.—(1) In this Part,

"board" means a divisional board, an urban separate school

board, a district combined separate school board or a

county combined separate school board;

"coterminous Roman Catholic separate school board" means
a Roman Catholic separate school board that has jurisdic-

tion in an area that is also the area or part of the area of

jurisdiction of a divisional board;

"electoral group" of a board means a category of persons that

reside within the area of jurisdiction of the board;

"public school electoral group" means the electoral group that

comprises exclusively persons who are public school sup-

porters or public school electors and includes the depend-
ants of the public school supporters and public school

electors;

"public school English-language electoral group" means the

part of the public school electoral group that comprises

exclusively persons who are not members of the public

school French-language electoral group;

"public school French-language electoral group" means the

part of the public school electoral group that comprises
exclusively persons who have the right under subsection

23 (1) or (2), without regard to subsection 23 (3) of the

Charter of Rights and Freedoms to have their children
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receive their primary and secondary school instruction in

the French language in Ontario and who choose to vote

only for the members of the French-language component of

the board and includes the dependants of these persons;

"public school supporter" means a ratepayer who is not a

separate school supporter;

"separate school electoral group" means the electoral group

that comprises exclusively persons who are separate school

supporters or separate school electors and includes the

dependants of the separate school supporters and separate

school electors;

"separate school English-language electoral group" means the

part of the separate school electoral group that comprises

exclusively persons who are not members of the separate

school French-language electoral group;

"separate school French-language electoral group" means the

part of the separate school electoral group that comprises

exclusively persons who are French-speaking ratepayers as

defined in Part XI who have the right under subsection

23 (1) or (2), without regard to subsection 23 (3) of the

Charter of Rights and Freedoms, to have their children

receive their primary and secondary school instruction in

the French-language in Ontario and who choose to vote

only for the members of the French-language component of

the board and includes the dependants of these persons;

"total English-language electoral group" means,

(a) for a divisional board where the coterminous

Roman Catholic separate school board is not a

Roman Catholic school board, the electoral group

comprising the public school English-language elec-

toral group and the separate school English-

language electoral group,

(b) for a divisional board where the coterminous

Roman Catholic separate school board is a Roman
Catholic school board, the public school EngHsh-

language electoral group,

(c) for a separate school board, the separate school

English-language electoral group;

"total French-language electoral group" means.
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Elections

(a) for a divisional board where the coterminous

Roman Catholic separate school board is not a

Roman Catholic school board, the electoral group

comprising the public school French-language elec-

toral group and the separate school French-lan-

guage electoral group,

(b) for a divisional board where the coterminous

Roman Catholic separate school board is a Roman
Catholic school board, the public school French-lan-

guage electoral group,

(c) for a separate school board, the separate school

French-language electoral group.

(2) The election of members of a board shall be conducted

by the same officers and in the same manner as the election of

members of the council of a municipality.

Change of (3) xhc boundaries of the area of jurisdiction of a board or
boundaries

^^ ^ municipality that are to be altered as a result of,

(a) a regulation made under subsection 54 (1) or

105 (2);

(b) the establishment of a separate school zone under

section 107;

(c) an order of the Ontario Municipal Board;

(d) an order of the Lieutenant Governor in Council

1981, c. 70 under the Municipal Boundary Negotiations Act,

1981; or

R.S.O. 1980

c. 308

New city

Number of

members on
a board

(e) any other Act,

on or before the 1st day of January next following a regular

election under the Municipal Elections Act shall be deemed,

for the purposes of this Part, to have been so altered.

(4) A new city that is to be erected on or before the 1st day

of January next following a regular election under the

Municipal Elections Act shall be deemed, for the purposes of

this Part, to have been so erected.

(5) Subject to the increased number of members that may
result from the application of rules 11, 12 and 13 of subsection

(8) and the additional person that may be appointed by the

board under section 165 to represent the interests of Indian

pupils, the number of members on a board shall be deter-
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mined in accordance with subsection (6) by the person pre-

scribed by the regulations.

(6) A determination of the number of members on a board R^i^s for

shall be made using the following rules, that shall be applied

in order beginning with rule 1:

1. For a public board where the coterminous Roman
Catholic separate school board is a Roman Catholic

school board, the population of the separate school

electoral group shall be deemed to be zero.

2. For a separate school board, the population of the

public school electoral group shall be deemed to be

zero.

3. The total population of all electoral groups of the

board shall be equal to the sum of the populations

of the public school electoral group and the sepa-

rate school electoral group.

4. Subject to rule 5, the total number of members shall

be the number of members set out in column 2 of

the following table opposite the total population of

all electoral groups of the board set out in column 1

of the following table:

TABLE

Column 1
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283,000 or more, up to and

including 482,999 persons 19

483,000 or more persons 20

5. Where,

i. the total population of all electoral groups of

the board is less than 15,000, and

ii. the whole board approves, by a resolution

passed by a two-thirds majority vote of the

board in the year immediately preceding a
R.s.o. 1980, regular election under the Municipal Elections
"" ^^^

Act or before the 1st day of July, 1988, an
increase of either one or two to the number of

members of the board,

the number of members shall be deemed to be so

increased for the next two subsequent regular elec-

tions.

Number of rj\ jhg number of members to be elected at each regular
rncmDcrs tor

each electoral election Under the Municipal Elections Act by the electors for
group of a each of the electoral groups of a board shall be determined in

accordance with subsection (8) by the person prescribed by
the regulations.

Rules for
(^g^ ^ determination referred to in subsection (7) shall be

made using the following rules, that shall apply in order start-

ing with rule 1:

1. For a public board, where the coterminous Roman
Catholic separate school board is a Roman Catholic

school board, the population of the separate school

electoral group shall be deemed to be zero.

2. For a separate school board, the population of the

public school electoral group shall be deemed to be
zero.

3. If the board is not required to establish either a

French-language or English-language section under
Part XI-A then,

i. the population of the public school French-

language electoral group shall be added to the

population of the public school English-

language electoral group and this total popu-
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lation shall be deemed to be the population of

the public school English-language electoral

group for the purposes of the subsequent rules

in this subsection,

ii. the population of the separate school French-

language electoral group shall be added to the

population of the separate school English-

language electoral group and this total popu-
lation shall be deemed to be the population of

the separate school English-language group

for the purposes of the subsequent rules in

this subsection, and

iii. the population of the total French-language

electoral group shall be deemed to be zero.

4. If the public board is required to establish an
English-language section under Part XI-A, a ref-

erence in rule 5 , 6 or 7 to English-language shall be
deemed to be a reference to French-language and a

reference to French-language shall be deemed to be

a reference to English-language.

5. The number of members to be elected by the elec-

tors of the public school English-language electoral

group shall be calculated in accordance with the for-

mula set out in subsection (9).

6. The number of members to be elected by the elec-

tors of the total French-language electoral group
shall be calculated in accordance with the formula

set out in subsection (9).

7. The number of members to be elected by the

electors of the separate school English-language

electoral group shall be calculated in accordance

with the formula set out in subsection (9),

8. Where the sum of the number of members obtained

using rules 5, 6 and 7 is less than the total number
of members determined by the rules in subsection

(6), the number of members to be elected by the

electors of the electoral group whose number of

members calculated under subsection (9) differs

from the next lower integer by the greatest amount
shall be increased by one.

9. Where the sum of the number of members obtained

using rules 5, 6 and 7 is greater than the total num-
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ber of members determined by the rules in subsec-

tion (6), the number of members to be elected by

the electors of the electoral group whose number of

members calculated under subsection (9) differs

from the next higher integer by the greatest amount
shall be decreased by one.

10. Where rule 8 or 9 is applied but cannot operate

because the numbers of members calculated under

subsection (9) for two or more electoral groups

differ from the applicable integers by the same
amount, the electoral group that shall have its num-
ber of members increased or decreased by one
member shall be the largest electoral group.

11. Where the number of members calculated under

rule 5 is less than three but greater than zero, then

the number of members shall be deemed to be

three.

12. Where the number of members calculated under

rule 6 is less than three but greater than zero, then

the number of members shall be deemed to be
three.

13. Where the number of members calculated under
rule 7 is less than one but greater than zero, then

the number of members shall be deemed to be one.

Calculation
(9) Por the purposcs of rules 5, 6 and 7 of subsection (8),

of members the number of members shall be calculated using the following
for purposes formula:
of rules 5,

6 and 7
a X b

number of members =

where a = the total number of members of the board
determined by the rules in subsection (6)

b = the population of the electoral group to

which the rule applies

c = the total population of all electoral groups of

the board determined under rule 3 of sub-

section (6).

^^^^ (10) For the purposes of rules 5, 6 and 7 of subsection (8),

the calculation shall be correct to the nearest integer with the

fraction one-half being raised to the next higher integer.
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(11) After the determinations required under this section Distribution

of rncinDCi*s

are made, a distribution of those members that represent the

electors of an electoral group of the board shall be made in

accordance with subsection (12) by the person prescribed by

the regulations to,

(a) the municipalities or combination of municipalities

that comprise the area of jurisdiction of a board; or

(b) the electoral areas established under subsection (14)

or combination of such electoral areas in a munici-

pality.

(12) A distribution shall be made separately for each elec-

toral group for which a distribution is not otherwise provided

under section 277i or subsection 277t (3) according to the

following rules that shall be applied in order beginning with

rule 1.

Rules for

distribution

1. Calculate the electoral quotient for each municipal-

ity and electoral area using the following formula:

electoral quotient
a X b

where a = the population of the electoral group

resident in the municipality or electoral

area

b = the total number of members that rep-

resents the electors of the electoral

group calculated by the rules in subsec-

tion (8)

c = the total population of the electoral

group.

2. The number of members that represent the electors

of the electoral group for a municipality or electoral

area shall be as nearly as practicable, its electoral

quotient.

3. Two or more adjoining municipalities or two or

more adjoining electoral areas within a municipality

may be combined so that the sum of the electoral

quotients of the municipalities or electoral areas so

combined is as nearly as practicable an integer.

4. The number of members that represent the electors

of the electoral group for a combination of munici-



12 Bill 76 EDUCATION 1987

Election by
general vote

Electoral

areas in a

municipality

R.S.O. 1980,

c. 308

Time for

passing

by-law

Wards in

electoral

areas

palities or for a combination of electoral areas

within a municipality shall be as nearly as prac-

ticable, its electoral quotient.

(13) The members representing an electoral group for a

municipality shall be elected by general vote of the electors

eligible to vote in the municipality for those members.

(14) Notwithstanding subsection (13), where the number of

members representing an electoral group to be elected that

subsection may be two or more, the council of the municipal-

ity may, where so requested by the board, by by-law divide

the municipality into two or more electoral areas for the pur-

poses of an election under the Municipal Elections Act.

(15) A by-law referred to in subsection (14) and a by-law

repealing any such by-law shall not be passed later than the

1st day of February in the year of a regular election under the

Municipal Elections Act and shall take effect for the purpose

of the regular election next following the passing of the by-law

and remain in force until repealed.

(16) Notwithstanding section 277i, where a municipality is

divided into wards, an electoral area may include one or more
wards but each ward shall be located entirely within the elec-

toral area.

Appeal

Election in (jy) Where two or more municipalities are combined for

mMudpaiities the elcctiou of oue or more members who represent an elec-

toral group, the member or members shall be elected by a

general vote of the electors eligible to vote in the combined

municipalities for those members.

Appeal

206b.—(1) After the determinations are made as required

under subsections 206a (5) and (7) and the distribution is

made as required under subsection 206a (11) with respect to a

board, the determinations and the distribution or the distribu-

tion may be appealed to a judge.

(2) An appeal under this section shall be made by the coun-

cil of any municipality concerned or a board on behalf of any

territory without municipal organization that is deemed a dis-

trict municipality.

Appeal on
(3) An appeal on a distribution only may be made only

where the distribution allots to a municipality or to a combi-

nation of municipalities a number of members to be elected

by the electors of an electoral group that is different from the

Idem
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electoral quotient of the municipality or the sum of the elec-

toral quotients for the combined municipalities by an amount
that is greater than 0.05 times the electoral quotient.

(4) An appeal shall be made within twenty days after the Time for

date prescribed by the regulations for a determination to be
^^^^

made.

(5) The judge shall make a decision with respect to an Time for

appeal within thirty days after the appeal is commenced.

(6) The judge on an appeal under this section may,

(a) vary a determination or distribution that is the sub-

ject of the appeal; or

(b) confirm that a determination or distribution that is

the subject of the appeal was made in accordance

with section 206a.

Decision of

judge on
appeal

(7) The decision of a judge on an appeal under this section ^^em

is final and the appropriate person prescribed by the regu-

lations to make the determination or distribution shall forth-

with make such changes as the judge requires.

(8) Where an appeal is not made or is not made within a where no

time referred to in subsection (4), a board shall be deemed to
^^^^^

be properly constituted notwithstanding any defect in a deter-

mination or distribution.

Applications

206c.—(1) An application may be made to a judge to
^pp£J^'^"

make, nation or

distribution

(a) the determinations that are required to be made
under subsections 206a (5) and (7) and the distribu-

tion that is required to be made under subsection

206a (11); or

(b) the distribution that is required to be made under

subsection 206a (11),

where the determinations and the distribution are not made or

a distribution is not made.

(2) An application under this section shall be made by the ^^^^

council of any municipality concerned or a board on behalf of

any territory without municipal organization that is deemed a

district municipality.
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Time for

application
(3) An application shall be made within twenty days after

the date prescribed by the regulations for a determination to

be made.

Time for (4) jhc judge shall make the determinations and distribu-
determmation

^.^^ ^^ ^^^ distribution, as the case requires, within thirty days

after the application is commenced.

Determi-

nation or

distribution

final

(5) A determination or distribution made by a judge under

subsection (4) is not subject to appeal and shall be deemed to

be a determination or distribution made under section 206a.

No determi-

nation or

distribution

R.S.O. 1980,

c. 308

(6) Where,

(a) determinations and distributions are not made;

(b) a distribution is not made; or

(c) the judge does not deal with the application within

the thirty day time period required,

the determinations and distribution or the distribution, as the

case may be, at the last regular election under the Municipal

Elections Act shall be deemed to be the determinations and

distribution or the distribution for the purposes of the next

regular election.

24. Section 277f of the said Act, as enacted by the Statutes

of Ontario, 1986, chapter 29, section 11, is repealed.

25.—(1) Subsection 277q (2) of the said Act, as enacted by

the Statutes of Ontario, 1986, chapter 29, section 11, is

repealed.

(2) Subsection 277q (4) of the said Act, as enacted by the

Statutes of Ontario, 1986, chapter 29, section 11, is amended
by striking out "subsections (1) and (2)" in the second line and

inserting in lieu thereof "subsection (1)".

(3) Subsection 277q (5) of the said Act, as enacted by the

Statutes of Ontario, 1986, chapter 29, section 11, is amended
by striking out "subsections (1) and (2)" in the second line and

inserting in lieu thereof "subsection (1)".

(4) Clause 277q (6) (a) of the said Act, as enacted by the

Statutes of Ontario, 1986, chapter 29, section 11, is amended
by striking out "subsections (1) and (2)" in the second and

third lines and inserting in lieu thereof "subsection (1)".
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(5) Clause 277q (6) (b) of the said Act, as enacted by the

Statutes of Ontario, 1986, chapter 29, section 11, is repealed.

(6) Clause 277q (6) (d) of the said Act, as enacted by the

Statutes of Ontario, 1986, chapter 29, section 11, is repealed

and the following substituted therefor:

(d) shall ensure that public notice is given that the

board qualifies under this Part to have a French-

language section,

(7) Subsection 277q (7) of the said Act, as enacted by the

Statutes of Ontario, 1986, chapter 29, section 11, is amended
by striking out ^'subsections (1) and (2)" in the second line and
inserting in lieu thereof ''subsection (1)".

(8) Clause 277q (9) (b) of the said Act, as enacted by the

Statutes of Ontario, 1986, chapter 29, section 11, is repealed.

(9) Clause 277q (9) (d) of the said Act, as enacted by the

Statutes of Ontario, 1986, chapter 29, section 11, is repealed

and the following substituted therefor:

(d) shall ensure that public notice is given that the

board qualifies under this Part to have a French-

language section.

26. Section 151 of the Regional Municipality of Durham
Act, being chapter 434 of the Revised Statutes of Ontario,

1980, is repealed.

27. Section 145 of the Regional Municipality of Halton Act,

being chapter 436 of the Revised Statutes of Ontario, 1980, is

repealed.

28. Section 158 of the Regional Municipality of Hamilton-

Wentworth Act, being chapter 437 of the Revised Statutes of

Ontario, 1980, is repealed.

29.—(1) Subsection 153 (2) of the Regional Municipality of
Ottawa-Carleton Act, being chapter 439 of the Revised Statutes

of Ontario, 1980, is amended by striking out "composed of

seventeen members" in the third line.

(2) Subsection 153 (3) of the said Act is repealed.

(3) Subsections 153 (3a), (3b), (3c) and (3d) of the said Act,

as enacted by the Statutes of Ontario, 1982, chapter 49, section

21, are repealed.
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(4) Subsections 153 (4) and (5) of the said Act are repealed.

(5) Subsection 154 (4) of the said Act, as amended by the

Statutes of Ontario, 1986, chapter 21, section 5, is repealed.

(6) Section 155 of the said Act is amended by inserting after

"Part ni" in the first line "and Part VII-A".

30. Section 140 of the Regional Municipality of Peel Act,

being chapter 440 of the Revised Statutes of Ontario, 1980, is

repealed.

31. Section 123 of the Regional Municipality of Sudbury
Act, being chapter 441 of the Revised Statutes of Ontario,

1980, is repealed.

32. Section 173 of the Regional Municipality of Waterloo
Act, being chapter 442 of the Revised Statutes of Ontario,

1980, is repealed.

33. Section 137 of the County of Oxford Act, being chapter
365 of the Revised Statutes of Ontario, 1980, is repealed.

34.—(1) Subsection 2 (3) of The Metropolitan Separate

School Board Act, 1953, being chapter 119, is repealed and the

following substituted therefor:

Composition (3) xhc Metropolitan Board shall consist of such number of
01 board ^

, . .'^ . , . , . . ^members as is determmed m accordance with Part VII-A of
R.s o. 1980, the Education Act.
c. 129

(2) Section 4 of the said Act is repealed and the following

substituted therefor:

Oath 4^ Notwithstanding the Municipal Elections Act, the oath
R.s^o. 1980, jQ ^^ ^^j^gj^ ^y ^ ^Q^gj. ^j^^jj y^^ ^^ ^^^ ^^^ .^ Schedule B.

(3) Clauses 13 (b), (c) and (d) of the said Act are repealed.

(4) Section 17 of the said Act is repealed and the following

substituted therefor:

BoaId^''be" V' E^<^^Pt as Otherwise provided in this Act, the Metro-
urban politan Board shall be an urban separate school board within

^T'^fu A
the meaning of the Education Act and with respect to the dis-

scnool board ^ • . . .. • ,, , . , , . .f
tnct shall enjoy all the rights, powers and privileges of and be
subject to all the obligations imposed upon an urban separate
school board by that Act.

(5) Schedule A to the said Act is repealed.
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35. Section 3 of The City of Sault Ste. Marie Act, 1977,

being chapter 103, is repealed.

36. Clause 32 (d) of The City of Timmins-Porcupine Act,

1972, being chapter 117, is repealed.

37.—(1) Notwithstanding that sections 1 to 36 do not come Transition

into force until the 1st day of December, 1988, the regular elec-

tions to be held in 1988 under the Municipal Elections Act shall

be conducted and the determinations and distributions in

respect of those elections including appeals and applications

with respect thereto shall be made as if sections 1 to 36 of this

Act were in force.

(2) Notwithstanding that sections 1 to 36 do not come into Wem

force until the 1st day of December, 1988, where members of a

board were elected in a municipality to represent areas estab-

lished or continued under subsection 59 (23) or 113 (19) of the

Education Act or under clause 32 (d) of The City of Timndns- RS.o. 1980,

cc 129 308
Porcupine Act, 1972 or by wards at the regular election held

^^^ c ii?
under the Municipal Elections Act in 1985, those areas or

wards or those areas or wards as altered prior to the 2nd day
of February, 1988, shall, unless dissolved, be deemed to be

electoral areas established prior to that date under subsection

206a (14) of the Education Act, as enacted by section 23 of this

Act, as if that subsection were in force.

38.—(1) This Act, except section 37, comes into force on Commence-

the 1st day of December, 1988.
'"*"

(2) Section 37 comes into force on the day it receives Royal w«™

Assent.

39. The short title of this Act is the Education Statute Law Short title

Amendment Act, 1987.
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EXPLANATORY NOTES

The purpose of this Bill is to provide for an improved voter identification system for

municipal and school board elections. Voters' lists will be based on an enumeration to be

taken in election years by a mail-out questionnaire and by household canvassing with

provision for continuous updating of the information in a non-election year.

The principal provisions of the Bill are as follows:

Municipal Elections Act

SECTIONS 2 and 3. The qualification period for electors under the Municipal Elections

Act will continue to commence on the Tuesday following the first Monday in September

in an election year but will end on the Monday (instead of Wednesday) in October that

precedes polling day by twenty-eight (instead of nineteen) days. A person whose name
appears on the preliminary list is deemed to be entitled to be an elector unless there is

evidence to the contrary.

SECTION 6. An assessment commissioner is to prepare by the 31st day of July in an

election year from the latest updated information an enumeration list.

SECTION 9. The enumeration list is to be delivered to the clerk and the school board

by the 31st day of July in an election year.

SECTION 10. After fixing the places and times for revision of the list, the municipal

clerk is to provide the Assessment Commissioner with this information by the date pre-

scribed by the Minister of Revenue.

On or before the 31st day of August in an election year, the assessment commis-

sioner is to mail to electors on the preliminary list a notice stating their electoral status

and also the places and times for the revision of the preliminary list.

SECTION 12. The day of posting copies of the preliminary list, giving notice of such

posting and the commencement of the revision of the list is to be the Tuesday following

the first Monday in September (instead of at least seven days before the last day for revi-

sions as presently provided).

The last day for filing revision applications is to be the day immediately preceding

the twenty-eighth day (instead of the nineteenth day) before polling day to coincide with

nomination day. The length of the revision period will be increased from the existing

maximum of twenty-six days to about forty days.

SECTION 13. On or before the twenty-eighth day before election day, the clerk is to

send to candidates and others a statement of changes arising from the revision of the list.

At present, the clerk is required to do so but without any stipulation as to time.

SECTION 14. Nomination is to be Monday, the twenty-eighth day before polling day

instead of the twenty-first day as presently fixed.

SECTION 15. After polling day, the clerk is to send to the assessment commissioner the

qualification documents of electors who were added to the polling list under the authority

of a certificate issued before polling day or based on a declaration taken at the polling

place.

SECTION 16. Provision is made for the preparation of the preliminary list for use at a

by-election based on the latest enumeration list and for its printing, posting and revision.

The qualification period for electors is the same as those for entitlement for vote at a

regular election but the requirements must be met during the fifteen days before nomina-

tion day. Special provisions have been added for taking the vote on a by-law or question

where such vote is authorized under an order of the Ontario Municipal Board.



Assessment Act

SECTION 17. This amendment provides the general authority for the Minister of Reve-

nue to make regulations under specific provisions of the Assessment Act and the

Municipal Elections Act.

SECTION 21. This amendment re-enacts subsection 14 (1) of the Assessment Act to

alter the period during which a census (now to be called an enumeration) is taken in an

election year. The Minister of Revenue may make regulations prescribing information

and the manner in which the enumeration is to be taken.

Subsection 14 (2) is amended to change the date of off-year enumerations from Sep-

tember to a date prescribed by the Minister of Revenue and to provide for the collection

of the information prescribed under subsection (1).

Section 14 (5) is added to specify how the enumeration is to be taken. Subsections

14 (6) and (7) require the assessment commissioner to update the information collected

on an enumeration and permits the commissioner to deliver a municipal enumeration

notice at times other than during an enumeration.

SECTION 22. Subsection 15 (1) is amended to remove the requirement to deliver the

annual school support list to the clerk. The date for the delivery of the list to the secre-

tary of the school board is changed from the second Tuesday of October to the 30th day

of September in each year. Subsection 15 (3) replaces the current procedure to add or

alter school support set out in subsections 15 (5) and (6) to provide for applications

throughout the year to include or alter a person's school support from that indicated on
the assessment roll. The provision for public inspection of the school support list is elimi-

nated.

I
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An Act to amend the

Municipal Elections Act and the Assessment Act

HER MAJESTY, by and with the advice and consent of the

Legislative Assembly of the Province of Ontario, enacts as

follows:

PARTI

MUNICIPAL ELECTIONS ACT

1,—(1) Paragraph 14 of section 1 of the Municipal Elections

Act^ being chapter 308 of the Revised Statutes of Ontario,

1980, is repealed and the following substituted therefor:

14. "enumeration" means the latest enumeration under
the Assessment Act; RS.o. 1980,

'

c. 31

14a. "enumeration list" means the most recent hst of

electors prepared by the assessment commissioner

under section 19.

(2) Paragaraph 29 of section 1 of the said Act is repealed

and the following substituted therefor:

29. "preliminary list" means an enumeration list of

electors which has been corrected under section 23

and printed or reproduced under clause 24 (a).

2.—(1) Section 12 of the said Act, as amended by the Stat-

utes of Ontario, 1985, chapter 4, section 3, is further amended
by striking out "Wednesday in October that precedes polling

day by nineteen" in the sixth line and inserting in lieu thereof

"Monday in October that precedes polling day by
twenty-eight".

(2) The said section 12 is further amended by adding thereto

the following subsection:
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Deeming
provision

(2) A person whose name is on the preliminary list is

deemed to be entitled to be an elector unless there is evidence

to the contrary.

3.—(1) Section 13 of the said Act, as amended by the Stat-

utes of Ontario, 1985, chapter 4, section 4, is further amended
by striking out "Wednesday in October that precedes polling

day by nineteen'' in the sixth and seventh lines and inserting in

lieu thereof "Monday in October that precedes polling day by
twenty-eight".

(2) The said section 13 is further amended by adding thereto

the following subsection:

Deeming
provision

(2) A person whose name appears on the preliminary list is

deemed to be entitled to be an elector unless there is evidence

to the contrary.

4. Section 17 of the said Act, as re-enacted by the Statutes

of Ontario, 1985, chapter 7, section 1, is amended by inserting

after "clerk" in the first Une "on or before the date prescribed

by the Minister of Revenue under the Assessment Acf\

5. The heading immediately preceding section 19 of the said

Act is amended by striking out "Preliminary" and inserting in

lieu thereof "Enumeration".

6. Section 19 of the said Act, exclusive of the clauses, is

repealed and the following substituted therefor:

Enumeration
list

19. An assessment commissioner shall, on or before the

31st day of July in an election year, from the latest enumera-
tion and from data received from other sources, compile for

each polling subdivision in each municipality and locality in

the assessment region an enumeration list containing the name
and address of each person who meets the requirements for

an elector under subsection 12 (1) or subsection 13 (1) and
such list shall signify opposite the name of an elector,

7.—(1) Subsection 20 (1) of the said Act is amended by
striking out "preliminary" in the third line and inserting in

lieu thereof "enumeration".

(2) Subsection 20 (2) of the said Act is amended by striking

out "preliminary" in the second line and inserting in lieu

thereof "enumeration".
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8.—(1) Subsection 21 (1) of the said Act is amended by
striking out ''preliminary" in the second line and inserting in

lieu thereof "enumeration".

(2) Subsection 21 (2) of the said Act is amended by striking

out ''preliminary" in the second line and inserting in lieu

thereof "enumeration".

9. Section 22 of the said Act is repealed and the following

substituted therefor:

22.—(1) The assessment commissioner shall deliver the Delivery of

enumeration list to the clerk and, in respect of a locality, to ust

the secretary of the school board on or before the 31st day of

July in an election year.

(2) At the written request of the clerk, the assessment com- idem

missioner may deliver the enumeration list in a format that

will facilitate the use of mechanical or electronic means in the

printing or reproduction of the list.

10. Section 23 of the said Act is amended by adding thereto

the following subsections:

f

(2) The clerk or secretary, after making the corrections

under subsection (1), shall establish the places where and fix

the times when the list will be revised and notify the assess-

ment commissioner of such places and times on or before the

date prescribed by the Minister of Revenue under the Assess-

ment Act.

Revision of

list

R.S.O. 1980,

c. 31

(3) On or before the 31st day of August in an election year, Mailing of

the assessment commissioner shall mail to each elector on the electoral

preliminary list, at the address shown in the list, a notice in status

the form prescribed by the Minister of Revenue under the

Assessment Act stating the electoral status of such person and
the places and times for the revision of the preliminary list.

(4) If there is more than one elector at any address, only O"^ mailing

one notice is required to be sent to that address.
^^^ ^

11. Clause 24 (b) of the said Act is repealed.

12. Subsections 25 (2) and (3) of the said Act are repealed

and the following substituted therefor:

(2) On the Tuesday following the first Monday in Septem- Time for

ber, copies of the preliminary list under subsection (1) shall be ^^ '"^' ^
^'

posted, notice given under section 24 and the revision of the

list commenced.
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Last day for (3) Yh^ j^gt Jay for filing applications for revision of the

appUcations preliminary list shall be the day immediately preceding the
for revision twcnty-eighth day before polling day and the applications may

be filed with the clerk during normal office hours.

13. Section 30 of the said Act is repealed and the following

substituted therefor:

Statement of

changes

Idem

30.—(1) Upon the determination of all applications for

revision of the preUminary list filed on or before the last day
for filing applications, the clerk shall compile a statement of

changes to the list including deletions and additions.

(2) The statement shall set out the full name and address of

each person who is the subject of the addition, change or

deletion.

Distribution

of statement
(3) The clerk shall, on or before the twenty-eighth day

before polling day, send a certified copy of the statement to

each person specified in subsection 25 (5) and shall furnish

two certified copies of the statement to every candidate for

office.

Clerk to

forward

certain

documents

R.S.O. 1980,

c. 31

14. Subsection 35 (1) of the said Act is amended by striking

out "twenty-first" in the second line and inserting in lieu

thereof "twenty-eighth".

15. Section 89 of the said Act is amended by adding thereto

the following subsection:

(3) After polling day, within the time prescribed by the

Minister of Revenue under the Assessment Act, the clerk shall

send to the assessment commissioner the certificates filed

under subsection 33 (3) and the declarations taken under sub-

section 56 (1).

16. Subsections 92 (4) and (5) of the said Act, as re-enacted

by the Statutes of Ontario, 1981, chapter 47, section 24, are

repealed and the following substituted therefor:

HsTo?"^'^ (4) The preliminary list to be used for a new election shall

electors be prepared as follows:

1. The clerk shall notify the assessment commissioner
by registered mail of the requirement for a new
election.

The assessment commissioner shall deliver to the

clerk the enumeration list dated as of the date of

the mailing of the notice.
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3, Upon receipt of the enumeration list, the clerk,

after making corrections under section 23, shall

cause the list to be printed or reproduced, where-

upon the list shall be the preliminary list.

(5) The preliminary list shall be posted in accordance with Posting of

subsections 25 (1) and (2).

(5a) The preliminary list is subject to revision for fifteen Revision of

days before nomination day and sections 25 to 30 apply to the {jst

"^^'^

revision with necessary modifications.

(5b) The requirements for the qualification of electors are Qualifications

the same as those set out in subsection 12 (1) or 13 (1) but

electors may meet the requirements at any time during the fif-

teen days before nomination day.

(5c) If a by-law or question is to be submitted to the elec- Procedures

tors at an election, other than a regular election, in compli-

ance with an order of the Ontario Municipal Board given

under subsection 132 (4) of the Municipal Act, unless the RS.o. i980,

Board otherwise directs,
^'

(a) the clerk of the municipality shall set a date for

polling day which shall be within sixty days of the

effective date of the Board's order;

(b) the clerk shall prepare, correct, print or reproduce

and post the preliminary list in accordance with sub-

sections (4) and (5);

(c) the preliminary list shall be subject to revision for a

period commencing twenty-one days after the effec-

tive date of the Board's order and ending thirty-six

days thereafter; and

(d) the period during which a person may qualify as an
elector entitled to vote on the by-law or question

shall be the period commencing thirty-four days

after the effective date of the Board's order and
ending on polling day.

PART II

ASSESSMENT ACT

17. Clause 2 (la) (e) of the Assessment Act, being chapter

31 of the Revised Statutes of Ontario, 1980, as enacted by the

Statutes of Ontario, 1984, chapter 28, section 1, is repealed

and the following substituted therefor:
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R.S.O. 1980,

c. 308

(e) prescribing anything the Minister is permitted or
required by this Act or by the Municipal Elections

Act to prescribe.

18. Subsection 9 (2) of the said Act is amended by striking

out "census" in the twelfth line and inserting in lieu thereof

"enumeration".

19. Subsection 10 (3) of the said Act is amended by striking

out "census" in the fifth hne and inserting in lieu thereof

"enumeration".

20. Subsection 13 (4) of the said Act, as enacted by the

Statutes of Ontario, 1981, chapter 47, section 2, is amended by
striking out "list prepared and revised by him" in the fifth line

and inserting in lieu thereof "applications for the direction of
school taxes received and approved by the assessment
commissioner".

Enumeration

R.S.O. 1980,

c. 308

21.—(1) Subsections 14 (1) and (2) of the said Act, as
enacted by the Statutes of Ontario, 1981, chapter 47, section 3,

are repealed and the following substituted therefor:

(1) The assessment commissioner shall, commencing on the
1st day of May and ending on the 30th day of June in each
election year as defined in the Municipal Elections Act and in

any other year in which the Minister considers it necessary,
cause an enumeration to be taken of the inhabitants of each
municipality and locality in the assessment region in the man-
ner prescribed by the Minister and including such information
as may be prescribed by the Minister.

Numeration ^?^ ^^ assessmcnt commissioucr shall, at a time to be pre-
scribed by the Minister, in each year in which an enumeration
is not taken under subsection (1), cause an enumeration to be
taken of the occupants of any domestic establishment that is,

(a) used or intended to be used as a residence by the
tenant or lessee;

(b) separately assessed under this Act; and

(c) contained in a building having not less than seven
such domestic establishments,

and the enumeration shall include the information prescribed
under subsection (1).

(2) Subsection 14 (3) of the said Act, as enacted by the Stat-

utes of Ontario, 1981, chapter 47, section 3, is amended by
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striking out ''census" in the second line and in the third line

and inserting in lieu thereof in each instance "enumeration".

(3) Subsection 14 (4) of the said Act, as enacted by the Stat-

utes of Ontario, 1981, chapter 47, section 3, is repealed and the

following substituted therefor:

(4) The enumeration taken under this section shall be the Enumeration
for R S O

enumeration referred to in the Municipal Elections Act. 1930, c. 308

purposes

(4) Section 14 of the said Act, as re-enacted by the Statutes

of Ontario, 1981, chapter 47, section 3, is amended by adding
thereto the following subsections:

(5) The enumeration under this section shall be taken by,

(a) delivering or mailing a municipal enumeration form
as prescribed by the Minister to the last known
address of each inhabitant;

How
enumeration
to be taken

(b) canvassing the premises of those inhabitants who
have not completed and returned the notice deliv-

ered or mailed under clause (a) on or before the

15th day of May or such other day as the Minister

may prescribe; and

(c) such other means or in such other manner as the

Minister may prescribe.

(6) The assessment commissioner shall update the informa- Update of

tion received on the last enumeration under subsection (1) or
'"°™^'°"

(2) with such further information as may come to the atten-

tion of the assessment commissioner.

(7) The assessment commissioner may cause to be deliv- Delivery of

ered or mailed to the addresss of any person who is or may be
assessed in respect of land, whether resident in the municipal-

ity or not, the form referred to in clause (5) (a).

22.—(1) Subsection 15 (1) of the said Act, as enacted by the

Statutes of Ontario, 1981, chapter 47, section 3, is amended
by,

(a) striking out "to the clerk of the municipality and" in

the nfth line; and

(b) striking out "second Tuesday of October in each

year" at the end thereof and inserting in lieu thereof

"30th day of September in each year".



BUI 77 MUN. ELECTIONS STATUTE LAW 1987

(2) Subsections 15 (2) to (6) of the said Act, as enacted by

the Statutes of Ontario, 1981, chapter 47, section 3, are

repealed and the following substituted therefor:

Preparation (2) Subjcct to subscction (3), the list referred to in subsec-

tion (1) shall be prepared on the basis of information con-

tained in the enumeration, including updates thereto under

subsection 14 (6), that has been completed by the assessment

commissioner on or before the 30th day of September in that

year.

Application

respecting

assessment

roU

(3) Any person may apply to the assessment commissioner

to have that person's name included or altered in the assess-

ment roll as a separate school supporter, if the person is a

Roman Catholic, or a public school supporter and the assess-

ment commissioner may make the addition or alteration.

Format of

list
(4) At the request of the secretary of the school board, the

assessment commissioner may deliver the list referred to in

subsection (1) in a format that will facilitate the use of

mechanical or electronic means in the printing, reproduction

or other use of the list.

Regulations
(5) xhc Minister may make regulations prescribing the

forms and procedures to be used by a person applying to the

assessment commissioner under subsection (3).

(3) Subsection 15 (7) of the said Act, as enacted by the Stat-

utes of Ontario, 1981, chapter 47, section 3, is amended by
striking out '^subsection (6)" in the third line and inserting in

lieu thereof "subsection (3)".

(4) Subsection 15 (8) of the said Act, as enacted by the Stat-

utes of Ontario, 1981, chapter 47, section 3, is repealed and the

following substituted therefor:

Delivery of

application

by
assessment

commissioner

(8) If the assessment commissioner approves an application

under subsection (3), the assessment commissioner shall

deliver a copy of the approved application to the secretary of

each school board in the municipality or locality in which the

applicant is entitled to direct taxes for school support.

(5) Subsections 15 (11) and (12) of the said Act, as enacted

by the Statutes of Ontario, 1981, chapter 47, section 3, are

repealed.
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23. This Act comes into force on the day it receives Royal commence-
•^ ment

Assent.

24. The short title of this Act is the Municipal Elections Short tiUe

Statute Law Amendment Act, 1987.
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Bill 77 1987

An Act to amend the

Municipal Elections Act and the Assessment Act

HER MAJESTY, by and with the advice and consent of the

Legislative Assembly of the Province of Ontario, enacts as

follows:

PARTI

MUNICIPAL ELECTIONS ACT

1.—(1) Paragraph 14 of section 1 of the Municipal Elections

Act, being chapter 308 of the Revised Statutes of Ontario,

1980, is repealed and the following substituted therefor:

14. "enumeration" means the latest enumeration under
the Assessment Act; RS.o. i980,

'

c. 31

14a. "enumeration list" means the most recent list of

electors prepared by the assessment commissioner

under section 19.

(2) Paragaraph 29 of section 1 of the said Act is repealed

and the following substituted therefor:

29. "preliminary list" means an enumeration list of

electors which has been corrected under section 23

and printed or reproduced under clause 24 (a).

2.—(1) Section 12 of the said Act, as amended by the Stat-

utes of Ontario, 1985, chapter 4, section 3, is further amended
by striking out "Wednesday in October that precedes polling

day by nineteen" in the sixth line and inserting in lieu thereof

''Monday in October that precedes polling day by
twenty-eight".

(2) The said section 12 is further amended by adding thereto

the following subsection:
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Deeming
provision

(2) A person whose name is on the preliminary list is

deemed to be entitled to be an elector unless there is evidence

to the contrary.

3.—(1) Section 13 of the said Act, as amended by the Stat-

utes of Ontario, 1985, chapter 4, section 4, is further amended
by striking out "Wednesday in October that precedes polling

day by nineteen" in the sixth and seventh lines and inserting in

lieu thereof "Monday in October that precedes polling day by

twenty-eight".

(2) The said section 13 is further amended by adding thereto

the following subsection:

Deeming
provision

(2) A person whose name appears on the preliminary list is

deemed to be entitled to be an elector unless there is evidence

to the contrary.

4. Section 17 of the said Act, as re-enacted by the Statutes

of Ontario, 1985, chapter 7, section 1, is amended by inserting

after "clerk" in the first Une "on or before the date prescribed

by the Minister of Revenue under the Assessment Acf\

5. The heading immediately preceding section 19 of the said

Act is amended by striking out "Preliminary" and inserting in

lieu thereof "Enumeration".

6. Section 19 of the said Act, exclusive of the clauses, is

repealed and the following substituted therefor:

Enumeration
list

19, An assessment commissioner shall, on or before the

31st day of July in an election year, from the latest enumera-
tion and from data received from other sources, compile for

each polling subdivision in each municipahty and locality in

the assessment region an enumeration list containing the name
and address of each person who meets the requirements for

an elector under subsection 12 (1) or subsection 13 (1) and
such list shall signify opposite the name of an elector,

7.—(1) Subsection 20 (1) of the said Act is amended by
striking out "preliminary" in the third line and inserting in

lieu thereof "enumeration".

(2) Subsection 20 (2) of the said Act is amended by striking

out "preliminary" in the second line and inserting in lieu

thereof "enumeration".
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8.—(1) Subsection 21 (1) of the said Act is amended by

striking out "preliminary" in the second line and inserting in

lieu thereof "enumeration".

(2) Subsection 21 (2) of the said Act is amended by striking

out "preliminary" in the second line and inserting in lieu

thereof "enumeration".

9. Section 22 of the said Act is repealed and the following

substituted therefor:

22.—(1) The assessment commissioner shall deliver the Delivery of

... , , , , . . c J 1-^ ^ enumeration
enumeration list to the clerk and, in respect of a locality, to Hst

the secretary of the school board on or before the 31st day of

July in an election year.

(2) At the written request of the clerk, the assessment com- Wem

missioner may deliver the enumeration list in a format that

will facilitate the use of mechanical or electronic means in the

printing or reproduction of the list.

10. Section 23 of the said Act is amended by adding thereto

the following subsections:

(2) The clerk or secretary, after making the corrections Revision of

under subsection (1), shall establish the places where and fix

the times when the list will be revised and notify the assess-

ment commissioner of such places and times on or before the

date prescribed by the Minister of Revenue under the Assess- R so. 1980,

ment Act.

(3) On or before the 31st day of August in an election year. Mailing of

the assessment commissioner shall mail to each elector on the electoral

preliminary list, at the address shown in the list, a notice in status

the form prescribed by the Minister of Revenue under the

Assessment Act stating the electoral status of such person and
the places and times for the revision of the preliminary list.

(4) If there is more than one elector at any address, only One mailing

one notice is required to be sent to that address.

11. Clause 24 (b) of the said Act is repealed.

12. Subsections 25 (2) and (3) of the said Act are repealed

and the following substituted therefor:

(2) On the Tuesday following the first Monday in Septem- Time for
-" x^

Dostinfi etc
ber, copies of the preliminary list under subsection (1) shall be
posted, notice given under section 24 and the revision of the

list commenced.
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Last day for (3) The last day for filing applications for revision of the

appHcations preliminary list shall be the day immediately preceding the

for revision twcnty-eighth day before polling day and the applications may

be filed with the clerk during normal office hours.

13. Section 30 of the said Act is repealed and the following

substituted therefor:

Statement of

changes

Idem

Distribution

of statement

30.—(1) upon the determination of all applications for

revision of the preliminary list filed on or before the last day

for filing applications, the clerk shall compile a statement of

changes to the list including deletions and additions.

(2) The statement shall set out the full name and address of

each person who is the subject of the addition, change or

deletion.

(3) The clerk shall, on or before the twenty-eighth day

before polling day, send a certified copy of the statement to

each person specified in subsection 25 (5) and shall furnish

two certified copies of the statement to every candidate for

office.

Clerk to

forward

certain

documents

R.S.O. 1980,

c. 31

14. Subsection 35 (1) of the said Act is amended by striking

out "twenty-first" in the second line and inserting in lieu

thereof "twenty-eighth".

15. Section 89 of the said Act is amended by adding thereto

the following subsection:

(3) After polling day, within the time prescribed by the

Minister of Revenue under the Assessment Act, the clerk shall

send to the assessment commissioner the certificates filed

under subsection 33 (3) and the declarations taken under sub-

section 56 (1).

16. Subsections 92 (4) and (5) of the said Act, as re-enacted

by the Statutes of Ontario, 1981, chapter 47, section 24, are

repealed and the following substituted therefor:

Preliminary (4) jhc preliminary list to be used for a new election shall

electors be prepared as follows:

1. The clerk shall notify the assessment commissioner

by registered mail of the requirement for a new
election.

2. The assessment commissioner shall deliver to the

clerk the enumeration list dated as of the date of

the mailing of the notice.



1987 MUN. ELECTIONS STATUTE LAW Bill 77

3. Upon receipt of the enumeration list, the clerk,

after making corrections under section 23, shall

cause the list to be printed or reproduced, where-

upon the list shall be the preliminary list.

(5) The preliminary list shall be posted in accordance with Posting of

subsections 25 (1) and (2).

(5a) The preliminary list is subject to revision for fifteen Revision of

days before nomination day and sections 25 to 30 apply to the us^

^"^'^

revision with necessary modifications.

(5b) The requirements for the qualification of electors are Qualifications

the same as those set out in subsection 12 (1) or 13 (1) but

electors may meet the requirements at any time during the fif-

teen days before nomination day.

(5c) If a by-law or question is to be submitted to the elec- Procedures

tors at an election, other than a regular election, in compli-

ance with an order of the Ontario Municipal Board given

under subsection 132 (4) of the Municipal Act, unless the RS.o. i980,

Board otherwise directs,

(a) the clerk of the municipality shall set a date for

polling day which shall be within sixty days of the

effective date of the Board's order;

(b) the clerk shall prepare, correct, print or reproduce

and post the preliminary list in accordance with sub-

sections (4) and (5);

(c) the preliminary list shall be subject to revision for a

period commencing twenty-one days after the effec-

tive date of the Board's order and ending thirty-six

days thereafter; and

(d) the period during which a person may qualify as an
elector entitled to vote on the by-law or question

shall be the period commencing thirty-four days

after the effective date of the Board's order and
ending on polling day.

PART II

ASSESSMENT ACT

17. Clause 2 (la) (e) of the Assessment Act, being chapter

31 of the Revised Statutes of Ontario, 1980, as enacted by the

Statutes of Ontario, 1984, chapter 28, section 1, is repealed

and the following substituted therefor:
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R.S.O. 1980,

c. 308

(e) prescribing anything the Minister is permitted or

required by this Act or by the Municipal Elections

Act to prescribe.

18. Subsection 9 (2) of the said Act is amended by striking

out ''census'' in the twelfth line and inserting in lieu thereof

''enumeration".

19. Subsection 10 (3) of the said Act is amended by striking

out "census" in the fifth Une and inserting in lieu thereof

"enumeration".

20. Subsection 13 (4) of the said Act, as enacted by the

Statutes of Ontario, 1981, chapter 47, section 2, is amended by
striking out "list prepared and revised by him" in the fifth line

and inserting in lieu thereof "applications for the direction of

school taxes received and approved by the assessment

commissioner".

Enumeration

R.S.O.
c. 308

1980,

21.—(1) Subsections 14 (1) and (2) of the said Act, as

enacted by the Statutes of Ontario, 1981, chapter 47, section 3,

are repealed and the following substituted therefor:

(1) The assessment commissioner shall, commencing on the

1st day of May and ending on the 30th day of June in each
election year as defined in the Municipal Elections Act and in

any other year in which the Minister considers it necessary,

cause an enumeration to be taken of the inhabitants of each
municipality and locality in the assessment region in the man-
ner prescribed by the Minister and including such information

as may be prescribed by the Minister.

enumeration ^^^ ^^^ assessment Commissioner shall, at a time to be pre-

scribed by the Minister, in each year in which an enumeration
is not taken under subsection (1), cause an enumeration to be
taken of the occupants of any domestic establishment that is,

(a) used or intended to be used as a residence by the

tenant or lessee;

(b) separately assessed under this Act; and

(c) contained in a building having not less than seven
such domestic establishments,

and the enumeration shall include the information prescribed
under subsection (1).

(2) Subsection 14 (3) of the said Act, as enacted by the Stat-

utes of Ontario, 1981, chapter 47, section 3, is amended by
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striking out "census" in the second line and in the third line

and inserting in lieu thereof in each instance "enumeration".

(3) Subsection 14 (4) of the said Act, as enacted by the Stat-

utes of Ontario, 1981, chapter 47, section 3, is repealed and the

following substituted therefor:

(4) The enumeration taken under this section shall be the ^""^1"^^°"

enumeration referred to in the Municipal Elections Act. i98o, c. 308

purposes

(4) Section 14 of the said Act, as re-enacted by the Statutes

of Ontario, 1981, chapter 47, section 3, is amended by adding

thereto the following subsections:

(5) The enumeration under this section shall be taken by,

(a) delivering or mailing a municipal enumeration form

as prescribed by the Minister to the last known
address of each inhabitant;

How
enumeration
to be taken

(b) canvassing the premises of those inhabitants who
have not completed and returned the notice deliv-

ered or mailed under clause (a) on or before the

15th day of May or such other day as the Minister

may prescribe; and

(c) such other means or in such other manner as the

Minister may prescribe.

(6) The assessment commissioner shall update the informa- Update of

tion received on the last enumeration under subsection (1) or

(2) with such further information as may come to the atten-

tion of the assessment commissioner.

(7) The assessment commissioner may cause to be deliv- Delivery of

notice
ered or mailed to the addresss of any person who is or may be

assessed in respect of land, whether resident in the municipal-

ity or not, the form referred to in clause (5) (a).

22.—(1) Subsection 15 (1) of the said Act, as enacted by the

Statutes of Ontario, 1981, chapter 47, section 3, is amended
by,

(a) striking out "to the clerk of the municipality and'

the fifth line; and
in

(b) striking out "second Tuesday of October in each

year" at the end thereof and inserting in lieu thereof

"30th day of September in each year".
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(2) Subsections 15 (2) to (6) of the said Act, as enacted by

the Statutes of Ontario, 1981, chapter 47, section 3, are

repealed and the following substituted therefor:

Preparation

of list
(2) Subject to subsection (3), the list referred to in subsec-

tion (1) shall be prepared on the basis of information con-

tained in the enumeration, including updates thereto under

subsection 14 (6), that has been completed by the assessment

commissioner on or before the 30th day of September in that

year.

Application

respecting

assessment

roll

(3) Any person may apply to the assessment commissioner

to have that person's name included or altered in the assess-

ment roll as a separate school supporter, if the person is a

Roman Catholic, or a public school supporter and the assess-

ment commissioner may make the addition or alteration.

Format of

list
(4) At the request of the secretary of the school board, the

assessment commissioner may deliver the list referred to in

subsection (1) in a format that will facilitate the use of

mechanical or electronic means in the printing, reproduction

or other use of the list.

Regulations
(5) xhc Minister may make regulations prescribing the

forms and procedures to be used by a person applying to the

assessment commissioner under subsection (3).

(3) Subsection 15 (7) of the said Act, as enacted by the Stat-

utes of Ontario, 1981, chapter 47, section 3, is amended by

striking out '^subsection (6)" in the third line and inserting in

lieu thereof "subsection (3)".

(4) Subsection 15 (8) of the said Act, as enacted by the Stat-

utes of Ontario, 1981, chapter 47, section 3, is repealed and the

following substituted therefor:

Delivery of

application

by
assessment

commissioner

(8) If the assessment commissioner approves an application

under subsection (3), the assessment commissioner shall

deliver a copy of the approved application to the secretary of

each school board in the municipality or locality in which the

applicant is entitled to direct taxes for school support.

(5) Subsections 15 (11) and (12) of the said Act, as enacted

by the Statutes of Ontario, 1981, chapter 47, section 3, are

repealed.
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23. This Act comes into force on the day it receives Royal Commence-
. ^

" " ment
Assent.

24. The short title of this Act is the Municipal Elections short tiue

Statute Law Amendment Act, 1988.
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EXPLANATORY NOTES

The Bill creates the Ontario Farm Implements Board whose functions include the

registration of dealers and distributors of farm implements, the mediation of disputes

between purchasers of farm implements and their dealers or distributors, and the supervi-

sion of safety measures relating to farm implements.

The Bill also regulates the sale of farm implements. It requires that sale agreements

be in writing and include specified information with respect to the farm implement and

the terms of the sale. It provides minimum warranties on the sale of new farm imple-

ments as to power and quality and as to the supply and quality of repair parts. Provision

is also made for the supply of emergency repair parts and for the return or replacement

of defective farm implements.

In addition, the Bill regulates the repurchase of a dealer's unused farm implements

by the distributor who supplied them on the termination by the distributor of the agree-

ment to supply the farm implements.
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An Act respecting the Sale of Farm Implements
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HER MAJESTY, by and with the advice and consent of the

Legislative Assembly of the Province of Ontario, enacts as

follows:

1. In this Act, Definitions

"Board" means the Ontario Farm Implements Board estab-

lished under section 4;
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"chairperson" means the chairperson designated under sub-

section 4 (3);

"dealer" means a person who, in the ordinary course of busi-

ness, offers farm implements for sale at retail;

"distributor" means a person, including a nicinufacturer, who,

in the ordinary course of business, sells, consigns or deliv-

ers farm implements or parts to a dealer;

"effective date" means the date determined under section 11;

"farm implement" means any equipment or machinery

designed and used for agricultural or horticultural use and
includes attachments;

"Minister" means the Minister of Agriculture and Food;

"prescribed" means prescribed by the regulations made under

this Act;

"purchaser" means a person, an association of individuals or a

partnership who purchases a farm implement;

"sale agreement" means an agreement between a purchaser,

other than a distributor, and a dealer for the sale of a new
or used farm implement;

"trade-in" means a farm implement or other property that is

purchased by the dealer under a trade-in arrangement;

"trade-in allowance" means the amount shown in a sale agree-

ment as the amount accepted by the dealer as the value of

a trade-in under a trade-in arrangement:

"trade-in arrangement" means an arrangement, whether con-

tained in a sale agreement or made by a separate agree-

ment in conjunction with a sale agreement, whereby the

purchaser agrees to sell the purchaser's own farm imple-

ment or other property to the dealer and the farm imple-

ment or other property is accepted as the whole or part of

the consideration under the sale agreement;

"vice-chairperson" means the vice-chairperson designated

under subsection 4 (3).

Application 2.—(1) This Act does not appl\ to the sale of a farm

implement,
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(a) by a person in the ordinary course of farming opera-

tions;

(b) by an executor or administrator; or

(c) by a public official acting under judicial process.

(2) This Act does not apply to the sale of a farm implement ^em

with a manufacturer's suggested list price that is less than the

prescribed amount.

3.—(1) On and after the ninetieth day after this Act comes ^^'^ °g^j™
into force, a dealer shall not sell or offer for sale a new farm

™p^™^"*

implement unless it was obtained by the dealer from a distrib-

utor registered under this Act.

(2) Subsection (1) does not apply with respect to a new
farm implement that is in the dealers possession before this

Act comes into force.

Transition

(3) On and after the ninetieth day after this Act comes into ^?'^^, ^^

force, a distributor shall not sell a new farm implement to any

person except a dealer registered under this Act.

(4) An agreement between a distributor and a dealer

respecting the purchase and sale of a farm implement shall be

in writing and shall contain such information as may be pre-

scribed.

Agreement in

writing

BOARD AND INSPECTORS

4.—(1) The Ontario Farm Implements Board is hereby Ontario Farm
^ ^ '^ "^ Implements

Board
established

established and shall consist of not less than seven members
appointed by the Minister.

(2) The composition of the Board shall be as prescribed. Composition

(3) The Minister may designate one of the members of the chairperson,

Board as chairperson and one of the members as vice-chair- person

person.

(4) The chairperson of the Board shall have general super- chairperson

vision and direction over the conduct of the affairs of the supervision

Board and, in the absence of the chairperson or if he or she is

unable to act, the vice-chairperson shall have all the powers of

the chairperson.

(5) The members of the Board may be appointed to hold Term of

office for a term not exceeding three years and may be reap-

pointed for a further term or terms, but no member shall hold
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office for more than a total of six years, whether the mem-
ber's appointments are for consecutive terms or not.

Remuneration (6) xhc members of the Board who are not public servants
an expenses

^^ Ontario shall be paid such remuneration and expenses as

may be fixed by the Lieutenant Governor in Council.

Board
proceedings

(7) The Board may make rules for the conduct and man-
agement of its affairs and for the practice and procedure to be

observed in matters before it, and may require that a person

seeking a determination of a matter by the Board give written

notice, in the form and manner that the Board specifies, to

the persons that the Board specifies.

Powers and 5,—(1) xhc Board may exercise the powers and shall per-

Board° form the duties that are conferred or imposed upon it by or

under this Act.

Incidental

powers
(2) Without limiting the generality of subsection (1), the

Board has power,

(a) to require the production of documents, records,

reports or things that the Board considers necessary

to permit it to investigate and consider any matter

within its jurisdiction;

(b) to accept such oral or written evidence as it in its

discretion considers proper, whether admissible in a

court of law or not;

(c) on the request of a purchaser, dealer or distributor,

to inquire into and resolve a dispute with respect to

any matter arising from the application of this Act
or the regulations;

(d) to investigate claims regarding charges by dealers

for repairs to farm implements; and

(e) to make such inquiries and orders as are necessary

to ensure that there is compliance with its decisions.

Mediator
(3) Where a request is made to the Board under clause

(2) (c) or (d), the Board may appoint a mediator to resolve

the dispute.

Hearing
(4) jf ^j^g mediator is unable to resolve the dispute, any of

the parties to the mediation may apply to the Board for a

hearing.
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(5) The Board shall decide the issue that is before it for a Decision

hearing and shall serve notice of the decision, together with

written reasons, on the parties to the hearing.

(6) An appeal from a decision of the Board on a question Appeal

of law may be made to the Divisional Court.

(7) Subsections 8 (2) to (6), both inclusive, apply with nee-
^^^^^^^2 6)

essary modifications to an appeal under subsection (6).

(8) The Board is responsible for ensuring compliance with, f^"^

standards and

(a) the prescribed safety standards for farm implement safety

performance; and

(b) the prescribed requirements for dealers respecting

safety information and instruction to be given to

purchasers on the sale of new farm implements.

(9) The Board may conduct research related to farm imple- Research

ment design, construction, performance and safety.

(10) The Board may develop and co-ordinate or approve Education

educational programs respecting farm implement safety and
may promote participation in such programs.

(11) The Board may work with manufacturers to encourage standardi-

standardization of the design and operation of controls of
^'°"

farm implements manufactured for sale in Ontario.

(12) Part I of the Statutory Powers Procedure Act applies to ^PS'^^^q""

proceedings of the Board. i98o, c. 484

REGISTRATION OF DEALERS AND DISTRIBUTORS

6.—(1) On and after the ninetieth day after this Act comes Registration

into force, no person shall carry on the business of a dealer or

distributor unless the person is registered under this Act.

required

(2) An applicant for registration or renewal of registration Entitlement

as a dealer or distributor is entitled to registration or renewal registration

on submitting a completed application, together with the pre-

scribed fee.

(3) A registration is subject to such conditions to give effect Conditions of

to the purposes of this Act as are prescribed by the regu-
"^^^'^

lations.

7. Subject to section 8, the Board may refuse to grant or Refusal to

renew or may suspend or revoke a registration if the applicant revocation
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is in breach of a condition of the registration or a provision of

this Act or the regulations, or would be if registered.

Notice of

decision to

refuse or

revoke

8.—(1) If the Board decides to refuse to grant or renew a

registration or decides to suspend or revoke a registration, it

shall serve notice of its decision, together with written rea-

sons, on the applicant or registrant.

Appeal to

Divisional

Court

(2) A notice under subsection (1) shall inform the applicant

or registrant that he or she may appeal from the decision to

the Divisional Court in accordance with the rules of court

within fifteen days from the day on which the decision was
served.

Certified

copies of

papers

(3) On the request of any person desiring to appeal, the

Director shall furnish such person with a certified copy of all

proceedings, evidence, reports and papers received in evi-

dence by the Board in dealing with and disposing of the appli-

cation.

Procedure
and record

(4) An appeal under this section shall be by motion, notice

of which shall be served on the Director, and the record shall

consist of a copy, certified by the Director, of the proceedings

of the Board, the evidence taken, and the findings and deci-

sions of the Board in the matter.

Orders
(5) Upon the hearing of an appeal under this section, the

Divisional Court may make such order as it considers proper

or may refer the matter back to the Board with such direc-

tions as the court considers proper.

Costs
(6) The Divisional Court may make such orders as to the

costs of the appeal as the court considers proper.

Voluntary
(7) Despite subsection (1), the Board may cancel a registra-

tion on the request in writing of the registrant.

(8) Where, within the time prescribed therefor or, if noContinuation

pendmV^
°" time is prescribed, before expiry of the registration, a regis-

renewai traut has applied for renewal of the registration and paid the

prescribed fee, the registration continues in force,

(a) until the renewal is granted; or

(b) where the registrant is served with notice of the

Board's decision to refuse to grant the renewal,

until the time for bringing an appeal has expired

and until the matter is finally disposed of.
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9. A further application for registration may be made Further

upon new or other evidence or where it is clear that material ^^^ ^^ *°"^

circumstances have changed.

SALE AGREEMENT

10.—(1) A sale agreement shall be in writing and shall, Form of

(a) subject to subsection (2), contain a description of

the farm implement, including its serial and model
number;

(b) show separately the purchase price,

(i) for each farm implement to which it relates,

and

(ii) for each attachment to the farm implement if

the attachment and the farm implement are

not supplied by the same distributor;

(c) include a description of and the allowance for any

trade-in;

(d) state the date of delivery to the purchaser;

(e) contain the name and address of the purchaser,

dealer and distributor;

(f) in the case of a new farm implement, include a

statement of the nature and duration of,

(i) the warranties provided under this Act, and

(ii) any additional or extended warranties;

(g) in the case of a used farm implement,

(i) include a statement of the nature and duration

of all warranties given in connection with the

farm implement and any exclusions from the

warranties, or

(ii) if no warranty is given, include a statement to

that effect; and

(h) contain such other information as may be pre-

scribed.
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Where
(2) If the Serial or model number of the farm implement is

no° available not available when the sale agreement is entered into, the

dealer shall provide the information to the purchaser on or

before delivery of the farm implement to the purchaser.

Warranty
separate from
sale

agreement

(3) Despite subclause (1) (f) (ii), an additional or extended

warranty may be set out elsewhere than in the sale agreement

if it identifies the farm implement to which it applies and is

delivered to the purchaser on or before delivery of the farm
implement.

Obligation of

dealer to

repair

(4) It is a condition of every sale agreement that the dealer

shall, on receiving the distributor's authorization, perform any
work on the farm implement or a repair part for the farm
implement that is required by a warranty that the distributor

is liable to honour under this Act.

Effective

date of sale

agreement

11.—(1) A sale agreement is not effective until the earlier

of the date on which.

(a) the agreement is signed by the purchaser and the

dealer or the dealer's authorized agent and a copy
of the agreement is delivered to the purchaser; or

(b) the purchaser takes delivery of the farm implement
under the agreement.

Copies of

sale

agreement

(2) A dealer shall keep a copy of a sale agreement for at

least two years from its effective date.

Warranty as

to power

WARRANTIES

12.—(1) A sale agreement shall state,

(a) in the case of a new tractor, its engine horsepower
or power takeoff power; and

(b) in the case of any other new farm implement that is

or has an engine or motor, its engine horsepower,

as shown in the manufacturer's specifications.

Idem
(2) A farm implement is warranted to develop the power

stated in the sale agreement if it is properly operated and
maintained and used under reasonable operating conditions.

Implied

warranty as

to quality

13. On the sale of a new farm implement there is an
implied warranty that the farm implement,
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(a) is properly constructed as to material, design and
workmanship; and

(b) will perform to manufacturer's specifications the

work for which it is intended if it is properly oper-

ated and maintained and used under reasonable

operating conditions.

14.—(1) The warranties provided under sections Duration of

12 (power) and 13 (quality) take effect on the date of delivery under ss. 12

of the farm implement to the purchaser and continue for the and 13

following periods:

1. In the case of tractors, the lesser of one year or

1,000 hours of operation.

2. In the case of combines, the lesser of one year or

500 hours of operation.

3. In all other cases, one year.

(2) Except in the case of a bona fide exchange or repair of Alteration of

an hour meter, no person shall alter, adjust or permit any prohibked'^

alteration or adjustment to the hour meter on a farm imple-

ment in the person's possession or control so as to cause the

total number of hours indicated on the hour meter to be dif-

ferent from the total number of hours that the farm imple-

ment has been operated.

(3) A person who exchanges or repairs the hour meter on a Exchange or

farm implement, or another part of the farm implement that is houT meter

directly related to the hour meter, shall make a record of the

reading that was on the hour meter before the exchange or

repair.

15. On the sale of a new farm implement there is an implied

implied warranty that a sufficient supply of repair parts for the tcTsiTppfy^of

farm implement will be available to the purchaser for a period repair parts

of ten years from the effective date.

16.—(1) On the sale of a new repair part there is an implied

implied warranty that the repair part will be free from defects to^quai^^of

in material or workmanship for a period of ninety days from ^pair parts

the date of purchase or, if purchased out of the season of use,

ninety days from the date it is first used by the purchaser in

the next season of use.

(2) The warranty under subsection (1) applies only if the idem

part is purchased from an authorized dealer and supplied by
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Additional

warranties

the same distributor who supplied the farm implement for

which the part is intended.

17.—(1) A distributor or dealer may give a warranty in

respect of a farm implement or a repair part that affords

greater protection or that has a longer duration than the war-

ranties under this Act.

No
contracting

out

Liability for

warranties

Idem

Idem

Idem

Repairs

under
warranty

Recall of

defective

farm

implements

Repair

(2) The warranties under this Act apply to a sale agreement

despite an agreement or waiver to the contrary, and any such

agreement or waiver is severable from the sale agreement,

18.—(1) The distributor of a new farm implement is liable

to the purchaser to honour the warranties under sections

12 (power) and 13 (quality).

(2) The dealer and distributor of a new farm implement are

jointly and severally liable to the purchaser to honour the

warranty under section 15 (parts supply).

(3) The distributor who supplies a new repair part is liable

to the purchaser to honour the warranty under section

16 (quality of parts).

(4) If a farm implement is damaged as a result of a breach

of the warranty under section 16 (quality of parts), the distrib-

utor of the repair part is Uable for the cost of repairing the

farm implement.

(5) A dealer or distributor making repairs to a farm imple-

ment under a warranty provided by this Act shall use new
repair parts that are of the standard and size specified by the

manufacturer for that farm implement, unless the purchaser

and the distributor authorize in writing the use of different

parts.

(6) If a distributor is or should be aware that a significant

percentage of farm implements sold by the distributor exhibit

a common defect, the distributor shall notify purchasers of the

defect and of the distributor's obligation to repair the defec-

tive farm implements.

(7) The distributor shall repair the defective farm imple-

ments at the distributor's expense, including any transporta-

tion costs.

REPAIR PARTS

Definition 19.—(1) In this section, "emergency repair parts" means
parts required to repair a farm implement where the farm
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implement breaks down during the season of use within

ten years of the effective date and cannot be satisfactorily

operated.

(2) Where a purchaser notifies in writing any dealer of the obligation of

distributor of a farm implement that the farm implement

requires emergency repair parts, the dealer shall forthwith

order the emergency repair parts from the distributor.

(3) Where a distributor receives an order under subsection

(2), the distributor shall ensure that the parts are available at

the dealer's place of business within three working days from

the day the order was placed, unless delivery of the parts can-

not be made within that time because of conditions beyond
the distributor's control.

Obligation of

distributor

(4) No price for emergency repair parts shall exceed the P"ce of

cmcrccncv
manufacturer's suggested list price, except that the dealer or repair parts

distributor may add to the price,

(a) a service charge not exceeding the prescribed

amount for each order for emergency repair parts;

and

(b) the amount of any costs reasonably incurred in sup-

plying the emergency repair part to the purchaser.

(5) If, on receiving notice under subsection (2), the dealer

fails to properly place an order for emergency repair parts,

the dealer shall be liable to supply the purchaser with a satis-

factory substitute farm implement, within three working days

from the day notice was given, at one-half of the prescribed

normal rental rate for that implement.

Provision of

substitute

(6) If the dealer is unable to provide a satisfactory substi- Wem

tute farm implement, the dealer shall be liable to reimburse

the purchaser one-half of the prescribed normal rental rate for

a substitute farm implement rented from a third party.

(7) If, within the time specified under subsection (3), the Distributors

distributor fails to provide the emergency repair parts, the dis- ^
''

^

tributor shall be liable to pay one-half of the prescribed nor-

mal rental rate for a substitute farm implement rented by the

purchaser from the dealer or a third party.

(8) No person shall rent a farm implement to a purchaser in offence

the circumstances mentioned in subsection (5) or (6) for more
than the prescribed normal rental rate for that implement.
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Return of

defective

repair part

20. Where a purchaser receives a replacement part under
a warranty for a defective repair part of a farm implement,
the purchaser shall return the defective repair part to the

dealer who supplied the replacement part within ten days after

it is replaced.

FAILURE TO PERFORM

Definitions 21.—(1) For the purposes of section 22,

"defective farm implement" means a farm implement in

respect of which notice has been given under section 22;

"fair market value" means fair market value as of the date the

sale agreement was made.

(2) For the purpose of determining the fair market value ofDetermi-

market value a trade-in under subsection 22 (8) or (9), regard may be had
to any publication of farm implement prices in general use in

the farm implement industry in Canada.

Failure to

perform

Notice

22.—(1) If, within the twelve months following its delivery

to the purchaser, a new farm implement that is properly oper-
ated and maintained and used under reasonable operating
conditions fails to perform to the manufacturer's specifications

during its first ten days or first 100 hours of actual use, which-
ever occurs first, the purchaser may give notice of the farm
implement's failure to perform.

(2) The notice referred to in subsection (1) shall be given in

writing as soon as possible after the failure occurs, and in any
event within ten days of the failure,

(a) to the selling dealer; or

(b) if the selling dealer is no longer in business, to the
Board,

Repair

Substitute

and the dealer or the Board shall notify the distributor forth-

with of the notice and its contents.

(3) The dealer or distributor shall endeavour to make the
defective farm implement perform to the manufacturer's spec-

ifications within four working days after the dealer or distribu-

tor receives notice of the failure, or as soon as possible there-
after when reasonable operating conditions exist for the farm
implement.

(4) If the dealer or distributor fails to make the defective

farm implement perform to the manufacturer's specifications,
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the dealer or distributor shall forthwith provide the purchaser

with a satisfactory substitute for the purchaser's use until the

defective farm implement is made to perform to the manufac-

turer's specifications or is replaced or until the sale agreement

is terminated under clause (5) (b).

(5) If, within fourteen working days after providing the Replacement

substitute farm implement to the purchaser, the dealer or dis- °Jrmination

tributor fails to make the defective farm implement perform
to the manufacturer's specifications,

(a) the distributor shall replace the defective farm
implement with a farm implement that is satisfac-

tory to the purchaser; or

(b) the dealer shall terminate the sale agreement in so

far as it relates to the defective farm implement.

(6) Subject to subsections (7), (8) and (9), when a sale

agreement is terminated under clause (5) (b),

Refund and
return of

trade-in

(a) the distributor shall refund to the purchaser through

the dealer the amount remitted to the distributor

for the defective farm implement; and

(b) the dealer shall refund to the purchaser the balance

of the amount paid for the defective farm imple-

ment and shall return any trade-in made in connec-

tion with the sale.

(7) The dealer or distributor may deduct from the amount Deduction
. . ^, 1 for repairs

owmg to the purchaser, to trade-in

(a) the reasonable costs of repairing or reconditioning

the trade-in that were incurred before the termina-

tion of the sale agreement; and

(b) a reasonable amount of compensation for the actual

use of the farm implement by the purchaser.

(8) If the dealer does not return the trade-in, the dealer where

shall pay to the purchaser an amount equal to the fair market not returned

value of the trade-in.

(9) If the defective farm implement was purchased under a Saie

sale agreement that relates to more than one farm implement tol^^re

and includes a trade-in arrangement, the dealer or distributor than one

may, unless the purchaser agrees otherwise, i^^^ement
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(a) keep the trade-in and pay to the purchaser an

amount of money that bears the same proportion to

the fair market value of the trade-in as the purchase

price of the defective farm implement bears to the

total purchase price of all the farm implements pur-

chased under the agreement; or

(b) return the trade-in and refund to the purchaser the

part of the total purchase price that was paid in

respect of the defective farm implement.

Obligations (jQ) If the purchase of the defective farm implement is

a^Jement"^ financed in whole or in part through a financing agreement

with a third party and the sale agreement relating to it is ter-

minated under clause (5) (b), the distributor shall be liable,

(a) to satisfy the payment obligations under the financ-

ing agreement that relate to the defective farm

implement, including any penalty for accelerated

payment; and

1980-81,

c. 40 (Can.)

R.S.O. 1980,

cc. 375, 94

(b) to discharge any registrations against the farm

implement or against the purchaser in connection

with that farm implement under the Bank Act (Can-

ada), the Personal Property Security Act and the

Corporation Securities Registration Act.

BUY-BACK PROVISIONS

Definitions 23.—(1) For the purposes of sections 24 to 30,

'agreement" means an agreement between a dealer and a dis-

tributor under which the dealer is required by the distribu-

tor to maintain an inventory of new farm implements and
parts supplied by the distributor;

'current net price" means the price listed in the distributor's

price list or catalogue in effect at the time the agreement is

terminated;

'invoice price" means the price actually paid by the dealer for

the new farm implement and, in respect of a new farm

implement that has been rented pursuant to a written rental

program approved by the distributor, means the price actu-

ally paid by the dealer for the new farm implement less the

amount of any rental payments submitted to the distribu-

tor;

'new farm implement" means a farm implement that is not a

used farm implement and includes,
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(a) a farm implement that has been operated by or on
behalf of a dealer pursuant to a written demonstra-

tion program sponsored by the distributor, and

(b) a farm implement that has been rented pursuant to

a written rental program approved by the distribu-

tor;

"new part" means a part or parts assembly that has not been
used and has not been removed from a complete farm

implement;

"used farm implement" means a farm implement that has

been operated for a distance or for a period of time in

excess of that required to deliver it to the dealer and to

enable the dealer to service, prepare and operate it for the

purposes of sale.

(2) Sections 24 to 30 apply to an agreement that is in effect Application

on or after the day this Act comes into force.

(3) Subject to subsection (4), sections 24 to 30 apply to an No

agreement despite any agreement or waiver to the contrary.
contracting

(4) A distributor and a dealer may agree in writing to Exception

repurchase terms that are more favourable to the dealer than

the provisions of sections 24 to 30.

24.—(1) Within ninety days after a distributor terminates Notice to

an agreement or fails to renew an agreement that has expired,
^^^^^'^ ^^^

a dealer may by written notice require the distributor to

repurchase all or any new farm implements and new parts

supplied by the distributor under the agreement.

(2) The notice to repurchase shall state whether the dealer Election

intends to rely on,

(a) the provisions of this section and sections 25 to 30;

or

(b) the terms of an agreement with the distributor

under subsection 23 (4),

(3) If the dealer fails to make the election under subsection ^^^p "«

(2), the dealer shall be deemed to have elected to rely on the made°"

provisions of this section and sections 25 to 30.

25.—(1) The distributor shall pay a repurchase amount to Repurchase

the dealer equal to,
^^^
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(a) 100 per cent of the invoice price for each new farm
implement; and

(b) 85 per cent of the current net price for each new
part,

plus transportation costs paid by the dealer for delivery of the

new farm implement to the dealer's place of business.

Other
^2) In addition to the amount payable under subsection (1),

owSg"
^ the distributor shall pay any other amount owing to the dealer

by the distributor.

Time for 26.—(1) The repurchase amount payable to the dealer by
paymen

^^^ distributor is due on the earlier of,

(a) the ninety-first day after the distributor receives the

notice of repurchase; and

(b) the thirtieth day after the distributor takes posses-

sion of the new farm implements and parts that are

the subject of the notice.

Interest
^2) Interest at the prescribed rate shall be payable on any

part of the repurchase amount that is unpaid after the due
date.

Extension of (3) jj^g dealer and distributor may agree to extend the time
time

for payment.

Set-off
(4) A distributor may deduct from the repurchase amount

any amount owing to the distributor by the dealer.

Deduction r^\ ^ distributor may deduct from the repurchase amount
for missmg ,1 . "^ . , ,. , , . „ .

part, etc. the Current net price, mcludmg a reasonable installation

charge, for the replacement of any part of a new farm imple-
ment that is missing or damaged.

noTr^dred ^^' ^ distributor is not required to repurchase,

(a) a new part that is broken or damaged;

(b) a new parts assembly that is incomplete and cannot
be completed at reasonable expense;

(c) a new part or parts assembly that has been removed
from a farm implement and replaced at no cost to

the dealer under a modification or warranty substi-

tution program;
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(d) a new part that is a seal or hose made of rubber, a

gasket made of cork or a composition of materials,

a seal made of leather, a liquid chemical that has

deteriorated and is of limited use, or paint;

(e) a new part that is not clearly identified, or that is

not resaleable as a new part without repackaging or

reconditioning;

(f) a new part that is not listed in the distributor's cur-

rent parts record-keeping system;

(g) a new farm implement that is an attachment that,

(i) is not identifiable by a whole goods' invoice,

(ii) is not resaleable as a new attachment without

repackaging or reconditioning, or

(iii) does not fit a current new farm implement;

(h) a new farm implement or new part that has not

been adequately prepared for shipment by the

dealer within the ninety day period or extension of

that period referred to in subsection 28 (2);

(i) a new farm implement that was shipped to the

dealer more than 36 months before the distributor

receives the notice of repurchase, unless the agree-

ment is terminated by the distributor or the dealer

has ceased to be a dealer.

28.—(1) The dealer is responsible for the care of a new Responsi-

farm implement or new part until the earUer of, care^

(a) the ninety-first day after the distributor receives the

notice to repurchase; and

(b) the day the distributor takes possession of the new
farm implements and new parts,

and thereafter the distributor is responsible.

(2) Despite clause (1) (a), the dealer and distributor may Extension of

agree to extend the time during which the dealer is respon- ""^

sible.

(3) The dealer is responsible for preparing or packaging all Preparing

new farm implements and all new parts so that they are LndpTiiffor
shipment
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R.S.O. 1980,

c. 52 does

not apply

Distributor

to furnish

information

acceptable by a carrier for shipment at the distributor's

expense from the dealer's place of business.

29. The Bulk Sales Act does not apply to a sale to a dis-

tributor under section 24.

30. A distributor shall provide to the Board, on request,

copies of agreements in effect between the distributor and the

dealer respecting the supply or return of new farm implements

or new parts.

MISCELLANEOUS PROVISIONS

Alteration of

serial number
31.—(1) No person shall,

(a) alter or remove the serial number on a farm imple-

ment; or

(b) buy, sell or otherwise deal in a farm implement if

the serial number has been altered or removed,

unless authorized to do so by the Board.

Obligation of

dealer

Service of

notice

(2) Subject to subsection 10 (2), no dealer shall sell or offer

for sale a new farm implement unless the serial number is

stamped on the implement or affixed thereto.

32.—(1) A notice required to be given to a dealer or dis-

tributor may be served personally or sent by registered mail to

the address of the dealer or distributor as shown in the

records of the Board.

Deemed
receipt

Rights, etc.

preserved

(2) A notice that is sent by registered mail shall be deemed
to have been received on the fifth day after it is mailed.

33. The rights, duties and remedies provided by this Act

are in addition to the rights, duties and remedies under any

other Act and the common law.

Offence and
penalty

34.—(1) Every person and every officer or director of a

corporation who contravenes a provision of this Act or the

regulations is guilty of an offence and on conviction is liable to

a fine of not more than $10,000.

Corporations (2) Where a corporation is convicted of an offence under

subsection (1), the maximum penalty that may be imposed on

the corporation is $25,000.

Regulations 35, Subjcct to the approval of the Lieutenant Governor in

Council, the Board may make regulations.
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(a) exempting a farm implement or a class of farm
implements from any provision of this Act or the

regulations;

(b) prescribing, for the purposes of section 2, the

amount that the manufacturer's suggested list price

of a farm implement must equal or exceed;

(c) prescribing information to be included in agree-

ments referred to in subsection 3 (4)

;

(d) prescribing forms and providing for their use;

(e) prescribing the composition of the Board;

(f) governing applications for registration or renewal of

registration and prescribing conditions of registra-

tion;

(g) requiring the payment of fees of an application for

registration or renewal of registration and prescrib-

ing the amount of the fees;

(h) prescribing information to be included in sale agree-

ments;

(i) requiring dealers and distributors to provide to the

Board prescribed information respecting their busi-

ness operations and prescribing the times at which

the information is to be provided and the form in

which it is to be provided;

(j) regulating the provision of emergency parts for farm
implements, including imposing duties on distribu-

tors and dealers;

(k) prescribing normal rental rates for the purposes of

section 19;

(1) prescribing, for the purposes of subsection 19 (4),

the maximum amount of the service charge payable

in respect of an order for emergency repair parts;

(m) fixing the rate of interest for the purposes of sub-

section 26 (2);

(n) regulating or prohibiting the installation or use of

any farm implement, part or device or any class

thereof;



20 Bill 78 SALE OF FARM IMPLEMENTS 1987

(o) requiring that any farm implement or part bear the
seal of approval of an organization designated by
the regulations to test and approve the farm imple-

ment or part, and designating organizations for such
purposes;

(p) prescribing standards for farm implement perfor-

mance;

(q) prescribing standards for dealers respecting safety

information and instruction to be given to pur-
chasers on the sale of a farm implement;

(r) adopting by reference, in whole or in part, with
such changes as the Board considers necessary, any
code or standard and requiring compUance with any
code or standard that is so adopted.

Comnence- 35, j^[^ Act comes into forcc on a day to be named by
proclamation of the Lieutenant Governor.

Short title 37, The short title of this Act is the Farm Implements Act,

1987.
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EXPLANATORY NOTES

The Bill creates the Ontario Farm Implements Board whose functions include the

registration of dealers and distributors of farm implements, the mediation of disputes

between purchasers of farm implements and their dealers or distributors, and the supervi-

sion of safety measures relating to farm implements.

The Bill also regulates the sale of farm implements. It requires that sale agreements
be in writing and include specified information with respect to the farm implement and
the terms of the sale. It provides minimum warranties on the sale of new farm imple-

ments as to power and quality and as to the supply and quality of repair parts. Provision

is also made for the supply of emergency repair parts and for the return or replacement
of defective farm implements.

In addition, the Bill regulates the repurchase of a dealer's unused farm implements
by the distributor who supplied them on the termination by the distributor of the agree-

ment to supply the farm implements.
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HER MAJESTY, by and with the advice and consent of the

Legislative Assembly of the Province of Ontario, enacts as

follows:

1. In this Act, Definitions

"Board" means the Ontario Farm Implements Board estab-

lished under section 4;
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"chairperson" means the chairperson designated under sub-

section 4 (3);

"dealer" means a person who, in the ordinary course of busi-

ness, offers farm implements for sale at retail;

"distributor" means a person, including a manufacturer, who,
in the ordinary course of business, sells, consigns or deliv-

ers farm implements or parts to a dealer;

"effective date" means the date determined under section 11;

"farm implement" means any equipment or machinery
designed and used for agricultural or horticultural use and
includes attachments;

"Minister" means the Minister of Agriculture and Food;

"prescribed" means prescribed by the regulations made under
this Act;

"purchaser" means a person, an association of individuals or a
partnership who purchases a farm implement;

"sale agreement" means an agreement between a purchaser,
other than a distributor, and a dealer for the sale of a new
or used farm implement;

"trade-in" means a farm implement or other property that is

purchased by the dealer under a trade-in arrangement;

"trade-in allowance" means the amount shown in a sale agree-
ment as the amount accepted by the dealer as the value of
a trade-in under a trade-in arrangement;

"trade-in arrangement" means an arrangement, whether con-
tained in a sale agreement or made by a separate agree-
ment in conjunction with a sale agreement, whereby the
purchaser agrees to sell the purchaser's own farm imple-
ment or other property to the dealer and the farm imple-
ment or other property is accepted as the whole or part of
the consideration under the sale agreement;

"vice-chairperson" means the vice-chairperson designated
under subsection 4 (3).

Application 2.—(1) This Act does not apply to the sale of a farm
implement.
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(a) by a person in the ordinary course of farming opera-

tions;

(b) by an executor or administrator; or

(c) by a public official acting under judicial process.

(2) This Act does not apply to the sale of a farm implement Wem

with a manufacturer's suggested list price that is less than the

prescribed amount.

3.—(1) A dealer shall not sell or offer for sale a new farm s^ies of farm

implement unless it was obtained by the dealer from a distrib-
""^ ^'"^" ^

utor or another dealer registered under this Act. -^^

(2) Subsection (1) does not apply with respect to a new Transition

farm implement that is in the dealer's possession before this

Act comes into force.

(3) A distributor shall not sell a new farm implement to any ^aies by
distributor

person except a dealer or another distributor registered under

this Act. -^^

(4) An agreement between a distributor and a dealer

respecting the purchase and sale of a farm implement shall be
in writing and shall contain such information as may be pre-

scribed.

Agreement in

writing

BOARD AND INSPECTORS

4.—-(1) The Ontario Farm Implements Board is hereby
{Jj^fgj^g^f™

established and shall consist of not less than seven members Board"^"
^

appointed by the Minister. established

(2) The composition of the Board shall be as prescribed. composition

(3) The Minister may designate one of the members of the chairperson,

Board as chairperson and one of the members as vice-chair-
"^^^'^ ^"'

person.
person

(4) The chairperson of the Board shall have general super- chairperson

vision and direction over the conduct of the affairs of the supervision

Board and, in the absence of the chairperson or if he or she is

unable to act, the vice-chairperson shall have all the powers of

the chairperson.

(5) The members of the Board may be appointed to hold Term of

office for a term not exceeding three years and may be reap-

pointed for a further term or terms, but no member shall hold
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office for more than a total of six years, whether the mem-
ber's appointments are for consecutive terms or not.

fnT""^*^^*'""
(6) The members of the Board who are not public servants

of Ontario shall be paid such remuneration and expenses as

may be fixed by the Lieutenant Governor in Council.

Board
proceedings

(7) The Board may make rules for the conduct and man-
agement of its affairs and for the practice and procedure to be
observed in matters before it, and may require that a person
seeking a determination of a matter by the Board give written
notice, in the form and manner that the Board specifies, to

the persons that the Board specifies.

dutTes'of"'^
5.—(1) The Board may exercise the powers and shall per-

Board form the duties that are conferred or imposed upon it by or
under this Act.

Incidental

powers

Mediator

Hearing

(2) Without limiting the generality of subsection (1), the
Board has power,

(a) to require the production of documents, records,
reports or things that the Board considers necessary
to permit it to investigate and consider any matter
within its jurisdiction;

(b) to accept such oral or written evidence as it in its

discretion considers proper, whether admissible in a
court of law or not;

(c) on the request of a purchaser, dealer or distributor,

to inquire into and resolve a dispute with respect to

any matter arising from the application of this Act
or the regulations;

(d) to investigate claims regarding charges by dealers
for repairs to farm implements; and

(e) to make such inquiries and orders as are necessary
to ensure that there is compliance with its decisions.

(3) Where a request is made to the Board under clause

(2) (c) or (d), the Board may appoint a mediator to resolve
the dispute.

(4) If the mediator is unable to resolve the dispute, any of
the parties to the mediation may apply to the Board for a
hearing.
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(5) The Board shall decide the issue that is before it for a Decision

hearing and shall serve notice of the decision, together with

written reasons, on the parties to the hearing.

(6) An appeal from a decision of the Board on a question Appeal

of law may be made to the Divisional Court.

(7) Subsections 8 (2) to (6), both inclusive, apply with nee-
y^^^l^f^e^

essary modifications to an appeal under subsection (6).

(8) The Board is responsible for ensuring compUance with, Farm

standards and

(a) the prescribed safety standards for farm implement ^^^^^y

performance; and

(b) the prescribed requirements for dealers respecting

safety information and instruction to be given to

purchasers on the sale of new farm implements.

(9) The Board may conduct research related to farm imple- Research

ment design, construction, performance and safety.

(10) The Board may develop and co-ordinate or approve Education

educational programs respecting farm implement safety and
may promote participation in such programs.

(11) The Board may work with manufacturers to encourage standardi-

standardization of the design and operation of controls of
^ '°"

farm implements manufactured for sale in Ontario.

(12) Part I of the Statutory Powers Procedure Act applies to ^/^''^^q""

proceedings of the Board. i980,' c. 484

REGISTRATION OF DEALERS AND DISTRIBUTORS

6.—(1) No person shall carry on the business of a dealer Registration

or distributor unless the person is registered under this Act.
required

(2) An applicant for registration or renewal of registration Entitlement

to
as a dealer or distributor is entitled to registration or renewal registration

on submitting a completed application, together with the pre-

scribed fee.

(3) A registration is subject to such conditions to give effect Conditions of

rccistration
to the purposes of this Act as are prescribed by the regu-

lations.

7. Subject to section 8, the Board may refuse to grant or Refusal to

renew or may suspend or revoke a registration if the applicant revocation
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is in breach of a condition of the registration or a provision of
this Act or the regulations, or would be if registered.

Notice of 8,

—

n\ If the Board decides to refuse to grant or renew a
Qccision to

refuse or registration or decides to suspend or revoke a registration, it

revoke shall scrvc noticc of its decision, together with written rea-

sons, on the applicant or registrant.

Appeal to

Divisional

Court

(2) A notice under subsection (1) shall inform the applicant

or registrant that he or she may appeal from the decision to

the Divisional Court in accordance with the rules of court

within fifteen days from the day on which the decision was
served.

Certified

copies of

papers

(3) On the request of any person desiring to appeal, the

chairperson shall furnish such person with a certified copy of
all proceedings, evidence, reports and papers received in evi-

dence by the Board in dealing with and disposing of the appli-

cation.

Procedure
and record

(4) An appeal under this section shall be by motion, notice

of which shall be served on the chairperson , and the record
shall consist of a copy, certified by the chairperson , of the
proceedings of the Board, the evidence taken, and the find-

ings and decisions of the Board in the matter.

Orders
(5) Upon the hearing of an appeal under this section, the

Divisional Court may make such order as it considers proper
or may refer the matter back to the Board with such direc-

tions as the court considers proper.

Costs
(6) The Divisional Court may make such orders as to the

costs of the appeal as the court considers proper.

SiceSn ^^^ Despite subsection (1), the Board may cancel a registra-

tion on the request in writing of the registrant.

S^reSSn (8) Where, within the time prescribed therefor or, if no
pending time is prescribed, before expiry of the registration, a regis-
renewai traut has applied for renewal of the registration and paid the

prescribed fee, the registration continues in force,

(a) until the renewal is granted; or

(b) where the registrant is served with notice of the

Board's decision to refuse to grant the renewal,
until the time for bringing an appeal has expired
and until the matter is finally disposed of.
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9. A further application for registration may be made Further

upon new or other evidence or where it is clear that material
^^^ 'cations

circumstances have changed.

SALE AGREEMENT

10.—(1) A sale agreement shall be in writing and shall, fo™ of
^ ' '^ ^ agreement

(a) subject to subsection (2), contain a description of

the farm implement, including its serial and model
number;

(b) show separately the purchase price,

(i) for each farm implement to which it relates,

and

(ii) for each attachment to the farm implement if

the attachment and the farm implement are

not supplied by the same distributor;

(c) include a description of and the allowance for any
trade-in;

(d) state the date of delivery to the purchaser;

(e) contain the name and address of the purchaser,

dealer and distributor;

(f) in the case of a new farm implement, include a

statement of the nature and duration of,

(i) the warranties provided under this Act, and

(ii) any additional or extended warranties;

(g) in the case of a used farm implement,

(i) include a statement of the nature and duration

of all warranties given in connection with the

farm implement and any exclusions from the

warranties, or

(ii) if no warranty is given, include a statement to

that effect; and

(h) contain such other information as may be pre-

scribed.
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Where
(2) If the Serial or model number of the farm implement is

not° available not available when the sale agreement is entered into, the

dealer shall provide the information to the purchaser on or

before delivery of the farm implement to the purchaser.

Warranty
separate from
sale

agreement

(3) Despite subclause (1) (f) (ii), an additional or extended
warranty may be set out elsewhere than in the sale agreement
if it identifies the farm implement to which it applies and is

delivered to the purchaser on or before delivery of the farm
implement.

Obligation of

dealer to

repair

(4) It is a condition of every sale agreement that the dealer

shall, on receiving the distributor's authorization, perform any
work on the farm implement or a repair part for the farm
implement that is required by a warranty that the distributor

is liable to honour under this Act.

Effective

date of sale

agreement

11.—(1) A sale agreement is not effective until the earlier

of the date on which,

(a) the agreement is signed by the purchaser and the

dealer or the dealer's authorized agent and a copy
of the agreement is delivered to the purchaser; or

(b) the purchaser takes delivery of the farm implement
under the agreement.

Copies of

sale

agreement

(2) A dealer shall keep a copy of a sale agreement for at

least two years from its effective date.

Warranty as

to power

Idem

Implied

warranty as

to quality

WARRANTIES

12.—(1) A sale agreement shall state,

(a) in the case of a new tractor, its engine horsepower
or power takeoff power; and

(b) in the case of any other new farm implement that is

or has an engine or motor, its engine horsepower,

as shown in the manufacturer's specifications.

(2) A farm implement is warranted to develop the power
stated in the sale agreement if it is properly operated and
maintained and used under reasonable operating conditions.

13. On the sale of a new farm implement there is an
implied warranty that the farm implement.
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(a) is properly constructed as to material, design and
workmanship; and

(b) will perform to manufacturer's specifications the

work for which it is intended if it is properly oper-

ated and maintained and used under reasonable

operating conditions.

14.—(1) The warranties provided under sections Duration of

12 (power) and 13 (quality) take effect on the date of delivery under ss. 12

of the farm implement to the purchaser and continue for the ^nd 13

following periods:

1. In the case of tractors, the lesser of one year or

1,000 hours of operation.

2. In the case of combines, the lesser of one year or

500 hours of operation.

3. In all other cases, one year.

(2) Except in the case of a bona fide exchange or repair of Alteration of

an hour meter, no person shall alter, adjust or permit any prohibUed'^

alteration or adjustment to the hour meter on a farm imple-

ment in the person's possession or control so as to cause the

total number of hours indicated on the hour meter to be dif-

ferent from the total number of hours that the farm imple-

ment has been operated.

(3) A person who exchanges or repairs the hour meter on a Exchange or

farm implement, or another part of the farm implement that is houTmeter

directly related to the hour meter, shall make a record of the

reading that was on the hour meter before the exchange or

repair.

15. On the sale of a new farm implement there is an implied
i "'^rranty

supply of

farm implement will be available to the purchaser for a period repair parts

of ten years from the effective date.

implied warranty that a sufficient supply of repair parts for the J^^"^"*>'

^^

16.—(1) On the sale of a new repair part there is an implied

implied warranty that the repair part will be free from defects tcTquaHty^of

in material or workmanship for a period of ninety days from repair parts

the date of purchase or, if purchased out of the season of use,

ninety days from the date it is first used by the purchaser in

the next season of use.

(2) The warranty under subsection (1) applies only if the i^^em

part is purchased from an authorized dealer and supplied by
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Additional

warranties

the same distributor who supplied the farm implement for

which the part is intended.

17.—(1) A distributor or dealer may give a warranty in

respect of a farm implement or a repair part that affords

greater protection or that has a longer duration than the war-

ranties under this Act.

No
contracting

out

Liability for

warranties

Idem

Idem

Idem

Repairs

under
warranty

Recall of

defective

farm
implements

Repair

(2) The warranties under this Act apply to a sale agreement
despite an agreement or waiver to the contrary, and any such

agreement or waiver is severable from the sale agreement.

18.—(1) The distributor of a new farm implement is liable

to the purchaser to honour the warranties under sections

12 (power) and 13 (quality).

(2) The dealer and distributor of a new farm implement are

jointly and severally liable to the purchaser to honour the

warranty under section 15 (parts supply).

(3) The distributor who suppUes a new repair part is liable

to the purchaser to honour the warranty under section

16 (quality of parts).

(4) If a farm implement is damaged as a result of a breach
of the warranty under section 16 (quality of parts), the distrib-

utor of the repair part is liable for the cost of repairing the

farm implement.

(5) A dealer or distributor making repairs to a farm imple-

ment under a warranty provided by this Act shall use new
repair parts that are of the standard and size specified by the

manufacturer for that farm implement, unless the purchaser
and the distributor authorize in writing the use of different

parts.

(6) If a distributor is or should be aware that a significant

percentage of farm implements sold by the distributor exhibit

a common defect, the distributor shall notify purchasers of the

defect and of the distributor's obligation to repair the defec-

tive farm implements.

(7) The distributor shall repair the defective farm imple-

ments at the distributor's expense, including any transporta-

tion costs.

REPAIR PARTS

Definition 19.—(1) In this section, "emergency repair parts" means
parts required to repair a farm implement where the farm
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implement breaks down during the season of use within

ten years of the effective date and cannot be satisfactorily

operated.

(2) Where a purchaser notifies in writing any dealer of the obligation of

distributor of a farm implement that the farm implement
requires emergency repair parts, the dealer shall forthwith

order the emergency repair parts from the distributor,

(3) Where a distributor receives an order under subsection obligation of

(2), the distributor shall ensure that the parts are available at

the dealer's place of business within three working days from
the day the order was placed, unless delivery of the parts can-

not be made within that time because of conditions beyond
the distributor's control.

(4) No price for emergency repair parts shall exceed the Pn^e of

manufacturer's suggested list price, except that the dealer or r^tif^pam

distributor may add to the price,

(a) a service charge not exceeding the prescribed

amount for each order for emergency repair parts;

and

(b) the amount of any costs reasonably incurred in sup-

plying the emergency repair part to the purchaser.

(5) If, on receiving notice under subsection (2), the dealer Provision of

r.,, ,,° jr ^ ^ . ^ substitute
fails to properly place an order for emergency repair parts,

the dealer shall be liable to supply the purchaser with a satis-

factory substitute farm implement, within three working days

from the day notice was given, at one-half of the prescribed

normal rental rate for that implement.

(6) If the dealer is unable to provide a satisfactory substi- ^^^"^

tute farm implement, the dealer shall be liable to reimburse

the purchaser one-half of the prescribed normal rental rate for

a substitute farm implement rented from a third party.

(7) If, within the time specified under subsection (3), the

distributor fails to provide the emergency repair parts, the dis-

tributor shall be liable to pay one-half of the prescribed nor-

mal rental rate for a substitute farm implement rented by the

purchaser from the dealer or a third party.

Distributor's

liability

(8) No person shall rent a farm implement to a purchaser in offence

the circumstances mentioned in subsection (5) or (6) for more
than the prescribed normal rental rate for that implement.
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Return of

defective

repair part

20. Where a purchaser receives a replacement part under
a warranty for a defective repair part of a farm implement,

the purchaser shall return the defective repair part to the

dealer who supplied the replacement part within ten days after

it is replaced.

FAILURE TO PERFORM

Definitions 21.—(1) For the purposes of section 22,

"defective farm implement" means a farm implement in

respect of which notice has been given under section 22;

"fair market value" means fair market value as of the date the

sale agreement was made.

Determi-
(2) For the purposc of determining the fair market value of

malket°vaiue a trade-in under subsection 22 (8) or (9), regard may be had
to any publication of farm implement prices in general use in

the farm implement industry in Canada.

Failure to

perform

Notice

22.—(1) If, within the twelve months following its delivery

to the purchaser, a new farm implement that is properly oper-

ated and maintained and used under reasonable operating

conditions fails to perform to the manufacturer's specifications

during its first ten days or first 100 hours of actual use, which-
ever occurs first, the purchaser may give notice of the farm
implement's failure to perform.

(2) The notice referred to in subsection (1) shall be given in

writing as soon as possible after the failure occurs, and in any
event within ten days of the failure,

(a) to the selling dealer; or

(b) if the selling dealer is no longer in business, to the

Board,

and the dealer or the Board shall notify the distributor forth-

with of the notice and its contents.

Repair

Substitute

(3) The dealer or distributor shall endeavour to make the

defective farm implement perform to the manufacturer's spec-

ifications within four working days after the dealer or distribu-

tor receives notice of the failure, or as soon as possible there-

after when reasonable operating conditions exist for the farm
implement.

(4) If the dealer or distributor fails to make the defective

farm implement perform to the manufacturer's specifications.
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the dealer or distributor shall forthwith provide the purchaser

with a satisfactory substitute for the purchaser's use until the

defective farm implement is made to perform to the manufac-

turer's specifications or is replaced or until the sale agreement

is terminated under clause (5) (b).

(5) If, within fourteen working days after providing the Replacement

substitute farm implement to the purchaser, the dealer or dis- termination

tributor fails to make the defective farm implement perform

to the manufacturer's specifications,

(a) the distributor shall replace the defective farm
implement with a farm implement that is satisfac-

tory to the purchaser; or

(b) the dealer shall terminate the sale agreement in so

far as it relates to the defective farm implement.

(6) Subject to subsections (7), (8) and (9), when a

agreement is terminated under clause (5) (b),

sale Refund and
return of

trade-in

(a) the distributor shall refund to the purchaser through

the dealer the amount remitted to the distributor

for the defective farm implement; and

(b) the dealer shall refund to the purchaser the balance

of the amount paid for the defective farm imple-

ment and shall return any trade-in made in connec-

tion with the sale.

(7) The dealer or distributor may deduct from the amount Deduction
• ^ ^t I for repairs

owmg to the purchaser, to trade-in

(a) the reasonable costs of repairing or reconditioning

the trade-in that were incurred before the termina-

tion of the sale agreement; and

(b) a reasonable amount of compensation for the actual

use of the farm implement by the purchaser.

(8) If the dealer does not return the trade-in, the dealer where

shall pay to the purchaser an amount equal to the fair market not returned

value of the trade-in.

(9) If the defective farm implement was purchased under a Saie

sale agreement that relates to more than one farm implement {ol^^Te

and includes a trade-in arrangement, the dealer or distributor than one

may, unless the purchaser agrees otherwise.
farm
implement
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(a) keep the trade-in and pay to the purchaser an
amount of money that bears the same proportion to

the fair market value of the trade-in as the purchase
price of the defective farm implement bears to the

total purchase price of all the farm implements pur-

chased under the agreement; or

(b) return the trade-in and refund to the purchaser the

part of the total purchase price that was paid in

respect of the defective farm implement.

Obligations HQ) jf the purchase of the defective farm implement is

agreement financed in whole or in part through a financing agreement
with a third party and the sale agreement relating to it is ter-

minated under clause (5) (b), the distributor shall be Uable,

(a) to satisfy the payment obligations under the financ-

ing agreement that relate to the defective farm
implement, including any penalty for accelerated

payment; and

(b) to discharge any registrations against the farm
implement or against the purchaser in connection

1980-81 with that farm implement under the Bank Act (Can-

Rso wm ada), the Personal Property Security Act and the

cc. 375, 94
'

Corporation Securities Registration Act.

BUY-BACK PROVISIONS

Definitions 23.—(1) For the purposes of sections 24 to 30,

"agreement" means an agreement between a dealer and a dis-

tributor under which the dealer is required by the distribu-

tor to maintain an inventory of new farm implements and
parts supplied by the distributor;

"current net price" means the price hsted in the distributor's

price list or catalogue in effect at the time the agreement is

terminated;

"invoice price" means the price actually paid by the dealer for

the new farm implement and, in respect of a new farm
implement that has been rented pursuant to a written rental

program approved by the distributor, means the price actu-

ally paid by the dealer for the new farm implement less the

amount of any rental payments submitted to the distribu-

tor;

'new farm implement" means a farm implement that is not a

used farm implement and includes.
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(a) a farm implement that has been operated by or on
behalf of a dealer pursuant to a written demonstra-

tion program sponsored by the distributor, and

(b) a farm implement that has been rented pursuant to

a written rental program approved by the distribu-

tor;

"new part" means a part or parts assembly that has not been

used and has not been removed from a complete farm

implement;

"used farm implement" means a farm implement that has

been operated for a distance or for a period of time in

excess of that required to deliver it to the dealer and to

enable the dealer to service, prepare and operate it for the

purposes of sale.

(2) Sections 24 to 30 apply to an agreement that is in effect Application

on or after the day this Act comes into force.

(3) Subject to subsection (4), sections 24 to 30 apply to an No

outagreement despite any agreement or waiver to the contrary.

(4) A distributor and a dealer may agree in writing to Exception

repurchase terms that are more favourable to the dealer than

the provisions of sections 24 to 30.

24,—(1) Within ninety days after an agreement has Notice to

expired or is terminated, a dealer may by written notice
^^^^^^ ^^^

require the distributor to repurchase all or any new farm

implements and new parts supplied by the distributor under

the agreement. -^f-

(2) The notice to repurchase shall state whether the dealer Election

intends to rely on,

(a) the provisions of this section and sections 25 to 30;

or

(b) the terms of an agreement with the distributor

under subsection 23 (4).

(3) If the dealer fails to make the election under subsection ^^^1^^ "°

(2), the dealer shall be deemed to have elected to rely on the made

provisions of this section and sections 25 to 30.

25.—(1) The distributor shall pay a repurchase amount to Repurchase

the dealer equal to,
^"'^^
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(a) 100 per cent of the invoice price for each new farm
implement; and

(b) 85 per cent of the current net price for each new
part,

plus transportation costs paid by the dealer for delivery of the

new farm implement to the dealer's place of business.

Other
(2) In addition to the amount payable under subsection (1),

owing the distributor shall pay any other amount owing to the dealer

by the distributor.

Time for 26.—(1) The repurchase amount payable to the dealer by
the distributor is due on the earlier of,

(a) the ninety-first day after the distributor receives the

notice of repurchase; and

(b) the thirtieth day after the distributor takes posses-

sion of the new farm implements and parts that are

the subject of the notice.

Interest
(2) Interest at the prescribed rate shall be payable on any

part of the repurchase amount that is unpaid after the due
date.

Extension of p) j^e dealer and distributor may agree to extend the time
time

for payment.

Set-off
(4) A distributor may deduct from the repurchase amount

any amount owing to the distributor by the dealer.

for'^mS ^^^ ^ distributor may deduct from the repurchase amount
p°rt™?c"^ the current net price, including a reasonable installation

charge, for the replacement of any part of a new farm imple-

ment that is missing or damaged.

Repurchase 27. A distributor is not required to repurchase,
not required ^ ^ '

(a) a new part that is broken or damaged;

(b) a new parts assembly that is incomplete and cannot
be completed at reasonable expense;

(c) a new part or parts assembly that has been removed
from a farm implement and replaced at no cost to

the dealer under a modification or warranty substi-

tution program;
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(d) a new part that is a seal or hose made of rubber, a

gasket made of cork or a composition of materials,

a seal made of leather, a liquid chemical that has

deteriorated and is of limited use, or paint;

(e) a new part that is not clearly identified, or that is

not resaleable as a new part without repackaging or

reconditioning;

(f) a new part that is not listed in the distributor's cur-

rent parts record-keeping system;

(g) a new farm implement that is an attachment that,

(i) is not identifiable by a whole goods' invoice,

(ii) is not resaleable as a new attachment without

repackaging or reconditioning, or

(iii) does not fit a current new farm implement;

(h) a new farm implement or new part that has not

been adequately prepared for shipment by the

dealer within the ninety day period or extension of

that period referred to in subsection 28 (2);

(i) a new farm implement that was shipped to the

dealer more than thirty-six months before the dis-

tributor receives the notice of repurchase. ^^i^

28.—(1) The dealer is responsible for the care of a new
Jj^^p^j"^^'"

farm implement or new part until the earlier of, care^

(a) the ninety-first day after the distributor receives the

notice to repurchase; and

(b) the day the distributor takes possession of the new
farm implements and new parts,

and thereafter the distributor is responsible.

(2) Despite clause (1) (a), the dealer and distributor may Extension of

agree to extend the time during which the dealer is respon-

sible.

(3) The dealer is responsible for preparing or packaging all ^'''^^^^"^jj

new farm implements and all new parts so that they are LndpTrnfor

acceptable by a carrier for shipment at the distributor's shipment

expense from the dealer's place of business.
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29. The Bulk Sales Act does not apply to a sale to a dis-R.S.O. 1980,

not appiy^ tiibutor Under section 24

Distributor

to furnish

information

30. A distributor shall provide to the Board, on request,

copies of agreements in effect between the distributor and the

dealer respecting the supply or return of new farm implements
or new parts.

MISCELLANEOUS PROVISIONS

Alteration of

serial numljer
31.—(1) No person shall,

(a) alter or remove the serial number on a farm imple-

ment; or

(b) buy, sell or otherwise deal in a farm implement if

the serial number has been altered or removed,
unless authorized to do so by the Board.

Obligation of

dealer

Idem

(2) Subject to subsection 10 (2), no dealer shall sell or offer

for sale a new farm implement unless the serial number is

stamped on the implement or affixed thereto.

(3) No dealer shall sell or offer for sale a farm implement.

(a) unless the farm implement complies with the pre-

scribed safety standards; and

(b) unless the dealer provides the purchaser with a

statement that indicates compliance with the pre-

scribed safety standards. -itt-

Service of

notice
32.—(1) A notice required to be given to a dealer or dis-

tributor may be served personally or sent by registered mail to

the address of the dealer or distributor as shown in the

records of the Board.

Deemed
receipt

(2) A notice that is sent by registered mail shall be deemed
to have been received on the fifth day after it is mailed.

Rights, etc.

preserved
33. The rights, duties and remedies provided by this Act

are in addition to the rights, duties and remedies under any
other Act and the common law.

Offence and
penalty

34.—(1) Every person and every officer or director of a

corporation who contravenes a provision of this Act or the

regulations is guilty of an offence and on conviction is liable to

a fine of not more than $10,000.
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(2) Where a corporation is convicted of an offence under Corporations

subsection (1), the maximum penalty that may be imposed on
the corporation is $25,000.

35. Subject to the approval of the Lieutenant Governor in Regulations

Council, the Board may make regulations,

(a) exempting a farm implement or a class of farm
implements from any provision of this Act or the

regulations;

(b) prescribing, for the purposes of section 2, the

amount that the manufacturer's suggested list price

of a farm implement must equal or exceed;

(c) prescribing information to be included in agree-

ments referred to in subsection 3 (4);

(d) prescribing forms and providing for their use;

(e) prescribing the composition of the Board;

(f) governing applications for registration or renewal of

registration and prescribing conditions of registra-

tion;

(g) requiring the payment of fees of an application for

registration or renewal of registration and prescrib-

ing the amount of the fees;

(h) prescribing information to be included in sale agree-

ments;

(i) requiring dealers and distributors to provide to the

Board prescribed information respecting their busi-

ness operations and prescribing the times at which
the information is to be provided and the form in

which it is to be provided;

(j) regulating the provision of emergency parts for farm
implements, including imposing duties on distribu-

tors and dealers;

(k) prescribing normal rental rates for the purposes of
section 19;

(1) prescribing, for the purposes of subsection 19 (4),

the maximum amount of the service charge payable
in respect of an order for emergency repair parts;
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(m) fixing the rate of interest for the purposes of sub-

section 26 (2);

(n) regulating or prohibiting the installation or use of
any farm implement, part or device or any class

thereof; #

(o) requiring that any farm implement or part bear the
seal of approval of an organization designated by
the regulations to test and approve the farm imple-

ment or part, and designating organizations for such
purposes;

(p) prescribing safetv standards for farm implement
performance;

(q) prescribing standards for dealers respecting safety

information and instruction to be given to pur-

chasers on the sale of a farm implement;

(r) adopting by reference, in whole or in part, with
such changes as the Board considers necessary, any
code or standard and requiring compliance with any
code or standard that is so adopted.

Conmience- 35, Yh[^ Act comcs into forcc on a day to be named by
proclamation of the Lieutenant Governor.

Short title 37, The short title of this Act is the Farm Implements Act,
1988.
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HER MAJESTY, by and with the advice and consent of the

Legislative Assembly of the Province of Ontario, enacts as

follows:

1. In this Act, Definitions

"Board" means the Ontario Farm Implements Board estab-

lished under section 4;
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"chairperson" means the chairperson designated under sub-

section 4 (3);

"dealer" means a person who, in the ordinary course of busi-

ness, offers farm implements for sale at retail;

"distributor" means a person, including a manufacturer, who,
in the ordinary course of business, sells, consigns or deliv-

ers farm implements or parts to a dealer;

"effective date" means the date determined under section 11;

"farm implement" means any equipment or machinery
designed and used for agricultural or horticultural use and
includes attachments;

"Minister" means the Minister of Agriculture and Food;

"prescribed" means prescribed by the regulations made under
this Act;

"purchaser" means a person, an association of individuals or a
partnership who purchases a farm implement;

"sale agreement" means an agreement between a purchaser,

other than a distributor, and a dealer for the sale of a new
or used farm implement;

"trade-in" means a farm implement or other property that is

purchased by the dealer under a trade-in arrangement;

"trade-in allowance" means the amount shown in a sale agree-

ment as the amount accepted by the dealer as the value of
a trade-in under a trade-in arrangement;

"trade-in arrangement" means an arrangement, whether con-
tained in a sale agreement or made by a separate agree-

ment in conjunction with a sale agreement, whereby the

purchaser agrees to sell the purchaser's own farm imple-
ment or other property to the dealer and the farm imple-
ment or other property is accepted as the whole or part of
the consideration under the sale agreement;

"vice-chairperson" means the vice-chairperson designated
under subsection 4 (3).

Application 2.—(1) This Act does not apply to the sale of a farm
implement.
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(a) by a person in the ordinary course of farming opera-

tions;

(b) by an executor or administrator; or

(c) by a public official acting under judicial process.

(2) This Act does not apply to the sale of a farm implement ^^^^

with a manufacturer's suggested list price that is less than the

prescribed amount.

3.—(1) A dealer shall not sell or offer for sale a new farm
f^'^g^g^J^'^'"

implement unless it was obtained by the dealer from a distrib-
""^ ^'"^^ ^

utor or another dealer registered under this Act.

(2) Subsection (1) does not apply with respect to a new Transition

farm implement that is in the dealer's possession before this

Act comes into force.

(3) A distributor shall not sell a new farm implement to any
^^^'j^j^j^^JJ^^

person except a dealer or another distributor registered under

this Act.

(4) An agreement between a distributor and a dealer

respecting the purchase and sale of a farm implement shall be

in writing and shall contain such information as may be pre-

scribed.

Agreement in

writing

BOARD AND INSPECTORS

4.—(1) The Ontario Farm Implements Board is hereby
{Jj'^^^g^t^'"

established and shall consist of not less than seven members Board"^"
^

appointed by the Minister. established

(2) The composition of the Board shall be as prescribed. Composition

(3) The Minister may designate one of the members of the Chairperson,

vicc-ciiair-

Board as chairperson and one of the members as vice-chair- person

person.

(4) The chairperson of the Board shall have general super-

vision and direction over the conduct of the affairs of the

Board and, in the absence of the chairperson or if he or she is

unable to act, the vice-chairperson shall have all the powers of

the chairperson.

Chairperson

to have
supervision

(5) The members of the Board may be appointed to hold t^™ ^^

office for a term not exceeding three years and may be reap-

pointed for a further term or terms, but no member shall hold
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Remuneration
and expenses

office for more than a total of six years, whether the mem-
ber's appointments are for consecutive terms or not.

(6) The members of the Board who are not pubUc servants

of Ontario shall be paid such remuneration and expenses as

may be fixed by the Lieutenant Governor in Council.

Board
proceedings

(7) The Board may make rules for the conduct and man-
agement of its affairs and for the practice and procedure to be
observed in matters before it, and may require that a person
seeking a determination of a matter by the Board give written

notice, in the form and manner that the Board specifies, to

the persons that the Board specifies.

dutSTof"'^
5.—(1) The Board may exercise the powers and shall per-

Board form the duties that are conferred or imposed upon it by or
under this Act.

Incidental

powers

Mediator

Hearing

(2) Without limiting the generality of subsection (1), the
Board has power,

(a) to require the production of documents, records,

reports or things that the Board considers necessary
to permit it to investigate and consider any matter
within its jurisdiction;

(b) to accept such oral or written evidence as it in its

discretion considers proper, whether admissible in a
court of law or not;

(c) on the request of a purchaser, dealer or distributor,

to inquire into and resolve a dispute with respect to

any matter arising from the application of this Act
or the regulations;

(d) to investigate claims regarding charges by dealers
for repairs to farm implements; and

(e) to make such inquiries and orders as are necessary
to ensure that there is compliance with its decisions.

(3) Where a request is made to the Board under clause

(2) (c) or (d), the Board may appoint a mediator to resolve
the dispute.

(4) If the mediator is unable to resolve the dispute, any of
the parties to the mediation may apply to the Board for a
hearing.
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(5) The Board shall decide the issue that is before it for a Decision

hearing and shall serve notice of the decision, together with

written reasons, on the parties to the hearing.

(6) An appeal from a decision of the Board on a question Appeal

of law may be made to the Divisional Court.

(7) Subsections 8 (2) to (6), both inclusive, apply with nee-
^[^^^^2^.

essary modifications to an appeal under subsection (6).

(8) The Board is responsible for ensuring compliance with, p^"™

standards and

(a) the prescribed safety standards for farm implement ^^^'y

performance; and

(b) the prescribed requirements for dealers respecting

safety information and instruction to be given to

purchasers on the sale of new farm implements.

(9) The Board may conduct research related to farm imple- Research

ment design, construction, performance and safety.

(10) The Board may develop and co-ordinate or approve Education

educational programs respecting farm implement safety and

may promote participation in such programs.

(11) The Board may work with manufacturers to encourage standardi-

standardization of the design and operation of controls of

farm implements manufactured for sale in Ontario.

(12) Part I of the Statutory Powers Procedure Act applies to ^^PP^g^Jj""

proceedings of the Board. i98o, c. 484

REGISTRATION OF DEALERS AND DISTRIBUTORS

6.—(1) No person shall carry on the business of a dealer Registration

or distributor unless the person is registered under this Act.

(2) An applicant for registration or renewal of registration Entitlement

as a dealer or distributor is entitled to registration or renewal registration

on submitting a completed application, together with the pre-

scribed fee.

(3) A registration is subject to such conditions to give effect Conditions of

to the purposes of this Act as are prescribed by the regu-
'^^^^'^^'

lations.

7. Subject to section 8, the Board may refuse to grant or Refusal to

renew or may suspend or revoke a registration if the applicant refc^ation
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is in breach of a condition of the registration or a provision of

this Act or the regulations, or would be if registered.

Notice of g^—(X) If the Board decides to refuse to grant or renew a

reftise°or° registration or decides to suspend or revoke a registration, it

revoke shall servc notice of its decision, together with written rea-

sons, on the applicant or registrant.

Appeal to

Divisional

Court

(2) A notice under subsection (1) shall inform the applicant

or registrant that he or she may appeal from the decision to

the Divisional Court in accordance with the rules of court

within fifteen days from the day on which the decision was
served.

Certified

copies of

papers

(3) On the request of any person desiring to appeal, the

chairperson shall furnish such person with a certified copy of
all proceedings, evidence, reports and papers received in evi-

dence by the Board in deaUng with and disposing of the appli-

cation.

Procedure
and record

(4) An appeal under this section shall be by motion, notice

of which shall be served on the chairperson, and the record
shall consist of a copy, certified by the chairperson, of the

proceedings of the Board, the evidence taken, and the find-

ings and decisions of the Board in the matter.

Orders
(5) Upon the hearing of an appeal under this section, the

Divisional Court may make such order as it considers proper
or may refer the matter back to the Board with such direc-

tions as the court considers proper.

Costs
(6) The Divisional Court may make such orders as to the

costs of the appeal as the court considers proper.

^Stton ^^^ Despite subsection (1), the Board may cancel a registra-

tion on the request in writing of the registrant.

STr^SrSn (8) Where, within the time prescribed therefor or, if no
pending time is prescribed, before expiry of the registration, a regis-
renewai trant has applied for renewal of the registration and paid the

prescribed fee, the registration continues in force,

(a) until the renewal is granted; or

(b) where the registrant is served with notice of the

Board's decision to refuse to grant the renewal,
until the time for bringing an appeal has expired
and until the matter is finally disposed of.
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9. A further application for registration may be made
^^'^Jj^^ioj^^

upon new or other evidence or where it is clear that material
^^^ '

circumstances have changed.

SALE AGREEMENT

10.—(1) A sale agreement shall be in writing and shall,
a°™mint

(a) subject to subsection (2), contain a description of

the farm implement, including its serial and model
number;

(b) show separately the purchase price,

(i) for each farm implement to which it relates,

and

(ii) for each attachment to the farm implement if

the attachment and the farm implement are

not supplied by the same distributor;

(c) include a description of and the allowance for any

trade-in;

(d) state the date of delivery to the purchaser;

(e) contain the name and address of the purchaser,

dealer and distributor;

(f) in the case of a new farm implement, include a

statement of the nature and duration of,

(i) the warranties provided under this Act, and

(ii) any additional or extended warranties;

(g) in the case of a used farm implement,

(i) include a statement of the nature and duration

of all warranties given in connection with the

farm implement and any exclusions from the

warranties, or

(ii) if no warranty is given, include a statement to

that effect; and

(h) contain such other information as may be pre-

scribed.
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Where (2) If the Serial or model number of the farm implement is

nor^SSe not available when the sale agreement is entered into, the

dealer shall provide the information to the purchaser on or

before delivery of the farm implement to the purchaser.

Warranty
separate from
sale

agreement

(3) Despite subclause (1) (f) (ii), an additional or extended

warranty may be set out elsewhere than in the sale agreement

if it identifies the farm implement to which it applies and is

delivered to the purchaser on or before delivery of the farm

implement.

Obligation of

dealer to

repair

(4) It is a condition of every sale agreement that the dealer

shall, on receiving the distributor's authorization, perform any

work on the farm implement or a repair part for the farm
implement that is required by a warranty that the distributor

is liable to honour under this Act.

Effective

date of sale

agreement

11.—(1) A sale agreement is not effective until the earlier

of the date on which,

(a) the agreement is signed by the purchaser and the

dealer or the dealer's authorized agent and a copy
of the agreement is delivered to the purchaser; or

(b) the purchaser takes delivery of the farm implement
under the agreement.

Copies of

sale

agreement

(2) A dealer shall keep a copy of a sale agreement for at

least two years from its effective date.

Warranty as

to power

Idem

Implied

warranty as

to quality

WARRANTIES

12.—(1) A sale agreement shall state,

(a) in the case of a new tractor, its engine horsepower
or power takeoff power; and

(b) in the case of any other new farm implement that is

or has an engine or motor, its engine horsepower,

as shown in the manufacturer's specifications.

(2) A farm implement is warranted to develop the power
stated in the sale agreement if it is properly operated and
maintained and used under reasonable operating conditions.

13. On the sale of a new farm implement there is an
implied warranty that the farm implement,
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(a) is properly constructed as to material, design and
workmanship; and

(b) will perform to manufacturer's specifications the

work for which it is intended if it is properly oper-

ated and maintained and used under reasonable

operating conditions.

14.—(1) The warranties provided under sections Duration of

12 (power) and 13 (quality) take effect on the date of delivery unde^ss^u

of the farm implement to the purchaser and continue for the ^^^ i3

following periods:

1. In the case of tractors, the lesser of one year or

1,000 hours of operation.

2. In the case of combines, the lesser of one year or

500 hours of operation.

3. In all other cases, one year.

(2) Except in the case of a bona fide exchange or repair of Alteration of
^,' '^

. ,, , ,• • hour meter
an hour meter, no person shall alter, adjust or permit any prohibited

alteration or adjustment to the hour meter on a farm imple-

ment in the person's possession or control so as to cause the

total number of hours indicated on the hour meter to be dif-

ferent from the total number of hours that the farm imple-

ment has been operated.

(3) A person who exchanges or repairs the hour meter on a Exchange or

farm implement, or another part of the farm implement that is STr m°eter

directly related to the hour meter, shall make a record of the

reading that was on the hour meter before the exchange or

repair.

15. On the sale of a new farm implement there is an J^P'j^^
^^

implied warranty that a sufficient supply of repair parts for the ^^Si^piy of

farm implement will be available to the purchaser for a period repair parts

of ten years from the effective date.

16.—(1) On the sale of a new repair part there is an
JJ^p'^^^L ^^

implied warranty that the repair part will be free from defects to^quauty^of

in material or workmanship for a period of ninety days from repair parts

the date of purchase or, if purchased out of the season of use,

ninety days from the date it is first used by the purchaser in

the next season of use.

(2) The warranty under subsection (1) applies only if the ^^^^

part is purchased from an authorized dealer and supplied by
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Additional

warranties

the same distributor who supplied the farm implement for

which the part is intended.

17.—(1) A distributor or dealer may give a warranty in

respect of a farm implement or a repair part that affords

greater protection or that has a longer duration than the war-

ranties under this Act.

No
contracting

out

Liability for

warranties

Idem

Idem

Idem

Repairs

under
warranty

Recall of

defective

farm
implements

Repair

(2) The warranties under this Act apply to a sale agreement
despite an agreement or waiver to the contrary, and any such

agreement or waiver is severable from the sale agreement.

18.—(1) The distributor of a new farm implement is liable

to the purchaser to honour the warranties under sections

12 (power) and 13 (quality).

(2) The dealer and distributor of a new farm implement are

jointly and severally liable to the purchaser to honour the

warranty under section 15 (parts supply).

(3) The distributor who supplies a new repair part is liable

to the purchaser to honour the warranty under section

16 (quality of parts).

(4) If a farm implement is damaged as a result of a breach
of the warranty under section 16 (quality of parts), the distrib-

utor of the repair part is liable for the cost of repairing the

farm implement.

(5) A dealer or distributor making repairs to a farm imple-

ment under a warranty provided by this Act shall use new
repair parts that are of the standard and size specified by the

manufacturer for that farm implement, unless the purchaser
and the distributor authorize in writing the use of different

parts.

(6) If a distributor is or should be aware that a significant

percentage of farm implements sold by the distributor exhibit

a common defect, the distributor shall notify purchasers of the
defect and of the distributor's obligation to repair the defec-

tive farm implements.

(7) The distributor shall repair the defective farm imple-
ments at the distributor's expense, including any transporta-

tion costs.

Definition

REPAIR PARTS

19.—(1) In this section, "emergency repair parts" means
parts required to repair a farm implement where the farm
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implement breaks down during the season of use within

ten years of the effective date and cannot be satisfactorily

operated.

(2) Where a purchaser notifies in writing any dealer of the
^^^^f^°^

°^

distributor of a farm implement that the farm implement

requires emergency repair parts, the dealer shall forthwith

order the emergency repair parts from the distributor.

(3) Where a distributor receives an order under subsection obligation of

^ y ^
, ,. , , -1 , 1 >^

distnbutor

(2), the distributor shall ensure that the parts are available at

the dealer's place of business within three working days from

the day the order was placed, unless delivery of the parts can-

not be made within that time because of conditions beyond

the distributor's control.

(4) No price for emergency repair parts shall exceed the P"ce of

^o , If- 1 1J1 emergency
manufacturer s suggested list price, except that the dealer or repair parts

distributor may add to the price,

(a) a service charge not exceeding the prescribed

amount for each order for emergency repair parts;

and

(b) the amount of any costs reasonably incurred in sup-

plying the emergency repair part to the purchaser.

(5) If, on receiving notice under subsection (2), the dealer Provision of

r -i \ 11 jr ^'".
. substitute

fails to properly place an order for emergency repair parts,

the dealer shall be liable to supply the purchaser with a satis-

factory substitute farm implement, witWn three working days

from the day notice was given, at one-half of the prescribed

normal rental rate for that implement.

(6) If the dealer is unable to provide a satisfactory substi- ^^^^

tute farm implement, the dealer shall be liable to reimburse

the purchaser one-half of the prescribed normal rental rate for

a substitute farm implement rented from a third party.

(7) If, within the time specified under subsection (3), the
jj^j^jJI^"^"'^'^

distributor fails to provide the emergency repair parts, the dis-

tributor shall be liable to pay one-half of the prescribed nor-

mal rental rate for a substitute farm implement rented by the

purchaser from the dealer or a third party.

(8) No person shall rent a farm implement to a purchaser in offence

the circumstances mentioned in subsection (5) or (6) for more
than the prescribed normal rental rate for that implement.
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Return of

defective

repair part

20. Where a purchaser receives a replacement part under

a warranty for a defective repair part of a farm implement,

the purchaser shall return the defective repair part to the

dealer who supplied the replacement part within ten days after

it is replaced.

FAILURE TO PERFORM

Definitions 21.—(1) For the purposes of section 22,

"defective farm implement" means a farm implement in

respect of which notice has been given under section 22;

"fair market value" means fair market value as of the date the

sale agreement was made.

Determi-
(2) For the purposc of determining the fair market value of

nwrket'vaiue a trade-in under subsection 22 (8) or (9), regard may be had
to any publication of farm implement prices in general use in

the farm implement industry in Canada.

Failure to

perform

Notice

22.—(1) If, within the twelve months following its delivery

to the purchaser, a new farm implement that is properly oper-

ated and maintained and used under reasonable operating

conditions fails to perform to the manufacturer's specifications

during its first ten days or first 100 hours of actual use, which-

ever occurs first, the purchaser may give notice of the farm
implement's failure to perform.

(2) The notice referred to in subsection (1) shall be given in

writing as soon as possible after the failure occurs, and in any
event within ten days of the failure,

(a) to the selling dealer; or

(b) if the selling dealer is no longer in business, to the

Board,

and the dealer or the Board shall notify the distributor forth-

with of the notice and its contents.

Repair

Substitute

(3) The dealer or distributor shall endeavour to make the

defective farm implement perform to the manufacturer's spec-

ifications within four working days after the dealer or distribu-

tor receives notice of the failure, or as soon as possible there-

after when reasonable operating conditions exist for the farm
implement.

(4) If the dealer or distributor fails to make the defective

farm implement perform to the manufacturer's specifications,
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the dealer or distributor shall forthwith provide the purchaser

with a satisfactory substitute for the purchaser's use until the

defective farm implement is made to perform to the manufac-

turer's specifications or is replaced or until the sale agreement

is terminated under clause (5) (b).

(5) If, within fourteen working days after providing the Replacement

substitute farm implement to the purchaser, the dealer or dis- termination

tributor faUs to make the defective farm implement perform

to the manufacturer's specifications,

(a) the distributor shall replace the defective farm
implement with a farm implement that is satisfac-

tory to the purchaser; or

(b) the dealer shall terminate the sale agreement in so

far as it relates to the defective farm implement.

(6) Subject to subsections (7), (8) and (9), when a sale R^^"*^
J^^^

agreement is terminated under clause (5) (b), trade"in

(a) the distributor shall refund to the purchaser through

the dealer the amount remitted to the distributor

for the defective farm implement; and

(b) the dealer shall refund to the purchaser the balance

of the amount paid for the defective farm imple-

ment and shall return any trade-in made in connec-

tion with the sale.

(7) The dealer or distributor may deduct from the amount Deduction
^ ' "^

for repairs

to trade-inowing to the purchaser,

(a) the reasonable costs of repairing or reconditioning

the trade-in that were incurred before the termina-

tion of the sale agreement; and

(b) a reasonable amount of compensation for the actual

use of the farm implement by the purchaser.

(8) If the dealer does not return the trade-in, the dealer where

shall pay to the purchaser an amount equal to the fair market not returned

value of the trade-in.

(9) If the defective farm implement was purchased under a ^^'^

sale agreement that relates to more than one farm implement fOT^more"^

and includes a trade-in arrangement, the dealer or distributor than one

may, unless the purchaser agrees otherwise, im™ement
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Obligations

re financing

agreement

1980-81,

c. 40 (Can.)

R.S.O. 1980,

cc. 375, 94

(a) keep the trade-in and pay to the purchaser an

amount of money that bears the same proportion to

the fair market value of the trade-in as the purchase

price of the defective farm implement bears to the

total purchase price of all the farm implements pur-

chased under the agreement; or

(b) return the trade-in and refund to the purchaser the

part of the total purchase price that was paid in

respect of the defective farm implement.

(10) If the purchase of the defective farm implement is

financed in whole or in part through a financing agreement

with a third party and the sale agreement relating to it is ter-

minated under clause (5) (b), the distributor shall be liable,

(a) to satisfy the payment obligations under the financ-

ing agreement that relate to the defective farm

implement, including any penalty for accelerated

payment; and

(b) to discharge any registrations against the farm

implement or against the purchaser in connection

with that farm implement under the Bank Act (Can-

ada), the Personal Property Security Act and the

Corporation Securities Registration Act.

BUY-BACK PROVISIONS

Definitions 23.—(1) For the purposes of sections 24 to 30,

"agreement" means an agreement between a dealer and a dis-

tributor under which the dealer is required by the distribu-

tor to maintain an inventory of new farm implements and

parts supplied by the distributor;

"current net price" means the price listed in the distributor's

price list or catalogue in effect at the time the agreement is

terminated;

"invoice price" means the price actually paid by the dealer for

the new farm implement and, in respect of a new farm

implement that has been rented pursuant to a written rental

program approved by the distributor, means the price actu-

ally paid by the dealer for the new farm implement less the

amount of any rental payments submitted to the distribu-

tor;

"new farm implement" means a farm implement that is not a

used farm implement and includes.
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(a) a farm implement that has been operated by or on
behalf of a dealer pursuant to a written demonstra-

tion program sponsored by the distributor, and

(b) a farm implement that has been rented pursuant to

a written rental program approved by the distribu-

tor;

"new part" means a part or parts assembly that has not been
used and has not been removed from a complete farm

implement;

"used farm implement" means a farm implement that has

been operated for a distance or for a period of time in

excess of that required to deliver it to the dealer and to

enable the dealer to service, prepare and operate it for the

purposes of sale.

(2) Sections 24 to 30 apply to an agreement that is in effect Application

on or after the day this Act comes into force.

(3) Subject to subsection (4), sections 24 to 30 apply to an No
^ ^ J ^ ^' '^^ J contracting

outagreement despite any agreement or waiver to the contrary.

(4) A distributor and a dealer may agree in writing to Exception

repurchase terms that are more favourable to the dealer than

the provisions of sections 24 to 30.

24.—(1) Within ninety days after an agreement has Notice to

expired or is terminated, a dealer may by written notice
'^^^"^^ ^^

require the distributor to repurchase all or any new farm

implements and new parts supplied by the distributor under
the agreement.

(2) The notice to repurchase shall state whether the dealer Election

intends to rely on,

(a) the provisions of this section and sections 25 to 30;

or

(b) the terms of an agreement with the distributor

under subsection 23 (4).

(3) If the dealer fails to make the election under subsection where no
Glcction

(2), the dealer shall be deemed to have elected to rely on the made

provisions of this section and sections 25 to 30.

25.—(1) The distributor shall pay a repurchase amount to Repurchase

the dealer equal to,
^"'^
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(a) 100 per cent of the invoice price for each new farm

implement; and

(b) 85 per cent of the current net price for each new
part,

plus transportation costs paid by the dealer for delivery of the

new farm implement to the dealer's place of business.

Other
^

(2) In addition to the amount payable under subsection (1),

the distributor shall pay any other amount owing to the dealer

by the distributor.

amounts
owing

Time for 26.—(1) The rcpurchasc amount payable to the dealer by
payment

^^^ distributor is duc on the earlier of,

(a) the ninety-first day after the distributor receives the

notice of repurchase; and

(b) the thirtieth day after the distributor takes posses-

sion of the new farm implements and parts that are

the subject of the notice.

Interest
(2) Interest at the prescribed rate shall be payable on any

part of the repurchase amount that is unpaid after the due

date.

Extension of p) j^q dealer and distributor may agree to extend the time
™*

for payment.

Set-off
(4) A distributor may deduct from the repurchase amount

any amount owing to the distributor by the dealer.

Deduction
(5) \ distributor may deduct from the repurchase amount

part?^tc"^ the current net price, including a reasonable installation

charge, for the replacement of any part of a new farm imple-

ment that is missing or damaged.

Repurchase 27. A distributor is not required to repurchase,
not required ^ ^

(a) a new part that is broken or damaged;

(b) a new parts assembly that is incomplete and cannot

be completed at reasonable expense;

(c) a new part or parts assembly that has been removed
from a farm implement and replaced at no cost to

the dealer under a modification or warranty substi-

tution program;
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(d) a new part that is a seal or hose made of rubber, a

gasket made of cork or a composition of materials,

a seal made of leather, a liquid chemical that has

deteriorated and is of Umited use, or paint;

(e) a new part that is not clearly identified, or that is

not resaleable as a new part without repackaging or

reconditioning;

(f) a new part that is not listed in the distributor's cur-

rent parts record-keeping system;

(g) a new farm implement that is an attachment that,

(i) is not identifiable by a whole goods' invoice,

(ii) is not resaleable as a new attachment without

repackaging or reconditioning, or

(iii) does not fit a current new farm implement;

(h) a new farm implement or new part that has not

been adequately prepared for shipment by the

dealer within the ninety day period or extension of

that period referred to in subsection 28 (2);

(i) a new farm implement that was shipped to the

dealer more than thirty-six months before the dis-

tributor receives the notice of repurchase.

28.—(1) The dealer is responsible for the care of a new ^^^.^P^psi-

farm implement or new part until the earlier of, care^

(a) the ninety-first day after the distributor receives the

notice to repurchase; and

(b) the day the distributor takes possession of the new
farm implements and new parts,

and thereafter the distributor is responsible.

(2) Despite clause (1) (a), the dealer and distributor may Extension of

agree to extend the time during which the dealer is respon- ""^

sible.

(3) The dealer is responsible for preparing or packaging all Preparing

new farm implements and all new parts so that they are LndpTiiffor

acceptable by a carrier for shipment at the distributor's shipment

expense from the dealer's place of business.
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R.S.O. 1980,

c. 52 does

not apply

Distributor

to furnish

information

29. The Bulk Sales Act does not apply to a sale to a dis-

tributor under section 24.

30. A distributor shall provide to the Board, on request,

copies of agreements in effect between the distributor and the

dealer respecting the supply or return of new farm implements

or new parts.

MISCELLANEOUS PROVISIONS

Alteration of

serial number
31.—(1) No person shall,

(a) alter or remove the serial number on a farm imple-

ment; or

(b) buy, sell or otherwise deal in a farm implement if

the serial number has been altered or removed,

unless authorized to do so by the Board.

obugation of (2) Subjcct to subsection 10 (2), no dealer shall sell or offer

for sale a new farm implement unless the serial number is

stamped on the implement or affixed thereto.

Idem (3) No dealer shall sell or offer for sale a farm implement,

(a) unless the farm implement complies with the pre-

scribed safety standards; and

(b) unless the dealer provides the purchaser with a

statement that indicates compliance with the pre-

scribed safety standards.

Service of

notice
32.—(1) A notice required to be given to a dealer or dis-

tributor may be served personally or sent by registered mail to

the address of the dealer or distributor as shown in the

records of the Board.

Deemed
receipt

(2) A notice that is sent by registered mail shall be deemed
to have been received on the fifth day after it is mailed.

Rights, etc.,

preserved
33. The rights, duties and remedies provided by this Act

are in addition to the rights, duties and remedies under any

other Act and the common law.

Offence and
penalty

34.—(1) Every person and every officer or director of a

corporation who contravenes a provision of this Act or the

regulations is guilty of an offence and on conviction is liable to

a fine of not more than $10,000.
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(2) Where a corporation is convicted of an offence under Corporations

subsection (1), the maximum penalty that may be imposed on
the corporation is $25,000.

35. Subject to the approval of the Lieutenant Governor in Regulations

Council, the Board may make regulations,

(a) exempting a farm implement or a class of farm

implements from any provision of this Act or the

regulations;

(b) prescribing, for the purposes of section 2, the

amount that the manufacturer's suggested list price

of a farm implement must equal or exceed;

(c) prescribing information to be included in agree-

ments referred to in subsection 3 (4);

(d) prescribing forms and providing for their use;

(e) prescribing the composition of the Board;

(f) governing applications for registration or renewal of

registration and prescribing conditions of registra-

tion;

(g) requiring the payment of fees of an application for

registration or renewal of registration and prescrib-

ing the amount of the fees;

(h) prescribing information to be included in sale agree-

ments;

(i) requiring dealers and distributors to provide to the

Board prescribed information respecting their busi-

ness operations and prescribing the times at which

the information is to be provided and the form in

which it is to be provided;

(j) regulating the provision of emergency parts for farm
implements, including imposing duties on distribu-

tors and dealers;

(k) prescribing normal rental rates for the purposes of

section 19;

(1) prescribing, for the purposes of subsection 19 (4),

the maximum amount of the service charge payable

in respect of an order for emergency repair parts;



20 Bill 78 SALE OF FARM IMPLEMENTS 1987

(m) fixing the rate of interest for the purposes of sub-

section 26 (2);

(n) regulating or prohibiting the installation or use of

any farm implement, part or device or any class

thereof;

(o) requiring that any farm implement or part bear the

seal of approval of an organization designated by
the regulations to test and approve the farm imple-

ment or part, and designating organizations for such
purposes;

(p) prescribing safety standards for farm implement
performance;

(q) prescribing standards for dealers respecting safety

information and instruction to be given to pur-

chasers on the sale of a farm implement;

(r) adopting by reference, in whole or in part, with

such changes as the Board considers necessary, any
code or standard and requiring comphance with any
code or standard that is so adopted.

Commence- 35^ 'This Act comes into force on a day to be named by
merit

proclamation of the Lieutenant Governor.

Short title 37^ jhe short title of this Act is the Farm Implements Act,

1988.
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EXPLANATORY NOTE

The puqx)se of the Bill is to increase indemnities and allowances by 4.4 per cent.



Bill 79 1987

An Act to amend the Legislative Assembly Act

HER MAJESTY, by and with the advice and consent of the

Legislative Assembly of the Province of Ontario, enacts as

follows:

1. Subsections 60 (1) and (2) of the legislative Assembly Act,

being chapter 235 of the Revised Statutes of Ontario, 1980, as

re-enacted by the Statutes of Ontario, 1986, chapter 72, section

1, are repealed and the following substituted therefor:

(1) An indemnity at the rate of $39,229 per annum shall be j^^^^l^'^

paid to every member of the Assembly.
indemnities

(2) An allowance for expenses at the rate of $13,171 shall Members'

be paid to every member of the Assembly. ^ owances,

2. Section 61 of the said Act, as re-enacted by the Statutes

of Ontario, 1986, chapter 72, section 2, is repealed and the

following substituted therefor:

61. In addition to the indemnity and allowance for expen- Leaders'

ses as a member, there shall be paid a Leader's allowance for ^
°^^"*^^

expenses,

(a) to the Premier, at the rate of $7,410 per annum;

(b) to the Leader of the Opposition, at the rate of

$4,941 per annum; and

(c) to the leader of a party, except the Premier and the

Leader of the Opposition, that has a recognized

membership of twelve or more persons in the

Assembly, at the rate of $2,470 per annum.

3. Subsection 62 (1) of the said Act, as re-enacted by the

Statutes of Ontario, 1986, chapter 72, section 3, is repealed

and the following substituted therefor:
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Indemnity

of Speaker,

Leader of

Opposition

and leader of

a minority

party

Chairman
and Deputy
Chairman of

Whole House
and chairmen
of standing

committees,

indemnity

Whips,
indemnities

(1) In addition to the indemnity as a member, there shall

be paid,

(a) to the Speaker an indemnity at the rate of $21,217

per annum;

(b) to the Leader of the Opposition an indemnity at the

rate of $28,743 per annum; and

(c) to the leader of a party, except the Premier and the

Leader of the Opposition, that has a recognized

membership of twelve or more persons in the

Assembly, an indemnity at the rate of $14,432.

4. Subsection 64 (1) of the said Act, as re-enacted by the

Statutes of Ontario, 1986, chapter 72, section 4, is repealed

and the following substituted therefor:

(1) In addition to the indemnity as a member, an indemnity

shall be paid,

(a) to the Deputy Speaker and Chairman of the Com-
mittees of the Whole House at the rate of $8,880

per annum;

(b) to the Deputy Chairman of the Committees of the

Whole House at the rate of $6,168 per annum; and

(c) to the chairman of each standing committee at the

rate of $4,810 per annum.

5. Subsection 65 (1) of the said Act, as re-enacted by the

Statutes of Ontario, 1986, chapter 72, section 5, is repealed

and the following substituted therefor:

(1) In addition to the indemnity as a member, an indemnity

shall be paid,

(a) to the Chief Government Whip, at the rate of

$10,979 per annum;

(b) to the Deputy Government Whip, at the rate of

$7,524 per annum;

(c) to each of not more than three Government Whips,
at the rate of $5,427 per annum;

(d) to the Chief Opposition Whip, at the rate of $7,524

per annum;
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(e) to each of not more than two Opposition Whips, at

the rate of $5,427 per annum; and

(f) in the case of each party that has a recognized

membership of twelve or more persons in the

Assembly, other than the party from which the

Government is chosen and the party recognized as

the Official Opposition,

(i) to the Chief Party Whip of the party, at the

rate of $6,168 per annum, and

(ii) to the Party Whip of the party, at the rate of

$4,934 per annum.

6. Subsection 67 (1) of the said Act, as amended by the

Statutes of Ontario, 1986, chapter 72, section 6, is further

amended by strildng out '^$68" as set out in the amendment of

1986 and inserting in lieu thereof "$71" and by striking out
"$79" as set out in that amendment and inserting in lieu

thereof "$82".

7. Section 69 of the said Act, as re-enacted by the Statutes

of Ontario, 1986, chapter 72, section 7, is repealed and the fol-

lowing substituted therefor:

69. In addition to the indemnity as a member, an indem- Ho"se

nity shall be paid, incTeiSties

(a) to the Opposition House Leader, at the rate of

$10,979 per annum;

(b) to the House Leader of a party, other than the

party from which the Government is chosen and the

party recognized as the Official Opposition, that has

a recognized membership of twelve or more persons

in the Assembly, at the rate of $8,264 per annum.

8. This Act shall be deemed to have come into force on the commence-

1st day of April, 1987.
"'"*

9. The short title of this Act is the Legislative Assembly Short tide

Amendment Act, 1987,
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An Act to amend the Legislative Assembly Act

HER MAJESTY, by and with the advice and consent of the

Legislative Assembly of the Province of Ontario, enacts as

follows:

1. Subsections 60 (1) and (2) of the Legislative Assembly Act^

being chapter 235 of the Revised Statutes of Ontario, 1980, as

re-enacted by the Statutes of Ontario, 1986, chapter 72, section

1, are repealed and the following substituted therefor:

(1) An indemnity at the rate of $39,229 per annum shall be Members'

paid to every member of the Assembly.
indemnities

(2) An allowance for expenses at the rate of $13,171 shall Members'

be paid to every member of the Assembly.

2. Section 61 of the said Act, as re-enacted by the Statutes

of Ontario, 1986, chapter 72, section 2, is repealed and the

following substituted therefor:

61. In addition to the indemnity and allowance for expen- Leaders'

ses as a member, there shall be paid a Leader's allowance for ^
"^^"'^^

expenses,

(a) to the Premier, at the rate of $7,410 per annum;

(b) to the Leader of the Opposition, at the rate of

$4,941 per annum; and

(c) to the leader of a party, except the Premier and the

Leader of the Opposition, that has a recognized

membership of twelve or more persons in the

Assembly, at the rate of $2,470 per annum.

3. Subsection 62 (1) of the said Act, as re-enacted by the

Statutes of Ontario, 1986, chapter 72, section 3, is repealed

and the following substituted therefor:



BUI 79 LEGISLATIVE ASSEMBLY 1987

Indenuiity

of Speaker,

Leader of

OpfHJsition

and leader of

a minority

party

Chairman
and Deputy
Chairman of

Whole House
and chairmen
of standing

committees,

indemnity

Whips,
indemnities

(1) In addition to the indemnity as a member, there shall

be paid,

(a) to the Speaker an indemnity at the rate of $21,217

per annum;

(b) to the Leader of the Opposition an indemnity at the

rate of $28,743 per annum; and

(c) to the leader of a party, except the Premier and the

Leader of the Opposition, that has a recognized

membership of twelve or more persons in the

Assembly, an indemnity at the rate of $14,432.

4. Subsection 64 (1) of the said Act, as re-enacted by the

Statutes of Ontario, 1986, chapter 72, section 4, is repealed

and the following substituted therefor:

(1) In addition to the indemnity as a member, an indemnity

shall be paid,

(a) to the Deputy Speaker and Chairman of the Com-
mittees of the Whole House at the rate of $8,880

per annum;

(b) to the Deputy Chairman of the Committees of the

Whole House at the rate of $6,168 per annum; and

(c) to the chairman of each standing committee at the

rate of $4,810 per annum.

5. Subsection 65 (1) of the said Act, as re-enacted by the

Statutes of Ontario, 1986, chapter 72, section 5, is repealed

and the following substituted therefor:

(1) In addition to the indemnity as a member, an indemnity

shall be paid,

(a) to the Chief Government Whip, at the rate of

$10,979 per annum;

(b) to the Deputy Government Whip, at the rate of

$7,524 per annum;

(c) to each of not more than three Government Whips,

at the rate of $5,427 per annum;

(d) to the Chief Opposition Whip, at the rate of $7,524

per annum;
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(e) to each of not more than two Opposition Whips, at

the rate of $5,427 per annum; and

(f) in the case of each party that has a recognized

membership of twelve or more persons in the

Assembly, other than the party from which the

Government is chosen and the party recognized as

the Official Opposition,

(i) to the Chief Party Whip of the party, at the

rate of $6,168 per annum, and

(ii) to the Party Whip of the party, at the rate of

$4,934 per annum.

6. Subsection 67 (1) of the said Act, as amended by the

Statutes of Ontario, 1986, chapter 72, section 6, is further

amended by striking out "$68" as set out in the amendment of

1986 and inserting in lieu thereof *'$71" and by striking out
"$79" as set out in that amendment and inserting in lieu

thereof "$82".

7. Section 69 of the said Act, as re-enacted by the Statutes

of Ontario, 1986, chapter 72, section 7, is repealed and the fol-

lowing substituted therefor:

69. In addition to the indemnity as a member, an indem- House

nity shall be paid, iSSSiies

(a) to the Opposition House Leader, at the rate of

$10,979 per annum;

(b) to the House Leader of a party, other than the

party from which the Government is chosen and the

party recognized as the Official Opposition, that has

a recognized membership of twelve or more persons

in the Assembly, at the rate of $8,264 per annum.

8. This Act shall be deemed to have come into force on the commence-

1st day of April, 1987.
ment

9. The short title of this Act is the Legislative Assembly Short tioe

Amendment Act, 1988.
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EXPLANATORY NOTE

The purpose of the Bill is to increase salaries by 4.4 per cent.
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An Act to amend the Executive Council Act

HER MAJESTY, by and with the advice and consent of the

Legislative Assembly of the Province of Ontario, enacts as

follows:

1. Subsections 3 (1), (2), (3) and (4) of the Executive Council

Act, being chapter 147 of the Revised Statutes of Ontario,

1980, as re-enacted by the Statutes of Ontario, 1986, chapter

73, section 1, are repealed and the following substituted

therefor:

(1) The annual salary of every minister with portfolio is Salaries

$28,743.

(2) The Premier and President of the Council shall receive. Additional

in addition, $12,214 per annum. Premer"^

(3) The annual salary of every minister without portfolio is Salary of

<:14 4^^ minister
.JiH-,HOJ. without

portfolio

(4) The annual salary of every Parliamentary Assistant is Salary of

^Q QQf\ Parliamentary
q>0,OOU. Assistant

2. This Act shall be deemed to have come into force on the commence-

1st day of April, 1987.
"'"*

3. The short title of this Act is the Executive Council Short title

Amendment Act, 1987.
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An Act to amend the Executive Council Act

HER MAJESTY, by and with the advice and consent of the

Legislative Assembly of the Province of Ontario, enacts as

follows:

1. Subsections 3 (1), (2), (3) and (4) of the Executive Council
Act, being chapter 147 of the Revised Statutes of Ontario,

1980, as re-enacted by the Statutes of Ontario, 1986, chapter

73, section 1, are repealed and the following substituted

therefor:

(1) The annual salary of every minister with portfolio is Salaries

$28,743.

(2) The Premier and President of the Council shall receive. Additional

in addition, $12,214 per annum. Pre^nuer"^

(3) The annual salary of every minister without portfolio is Salary of

<t^AA-j-2 minister
:> 1-4- ,4JO. without

portfolio

(4) The annual salary of every Parliamentary Assistant is Salary of

CQ fion Parliamentary
3>0,00U. Assistant

2. This Act shall be deemed to have come into force on the commence-

1st day of April, 1987.
"*°*

3. The short title of this Act is the Executive Council short aue

Amendment Act, 19HH.
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EXPLANATORY NOTES

As set out in section 5 of the Bill, it is proposed that section 45 of the Election
Finances Act, 1986 be repealed. Section 45 relates to the filing of financial information
whenever the chief financial officer of a political party resigns.

Sections 1, 2, 3, 4 and 6 of the bill are complementary to the repeal of section 45.
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An Act to amend the Election Finances Act

HER MAJESTY, by and with the advice and consent of the

Legislative Assembly of the Province of Ontario, enacts as

follows:

1. Section 12 of the Election Finances Act, 1986, being

chapter 33, is repealed.

2.—(1) Subsection 13 (2) of the said Act is amended by
striking out "34 (3) or 45 (3)" wherever it appears and by
inserting in lieu thereof, in each instance, "or 34 (3)".

(2) Subsection 13 (6) of the said Act is amended by striking

out "or subsection 45 (3)" in the second and third lines and in

the fourth and fifth lines.

3. Clause 34 (4) (d) of the said Act is amended by striking

out "43 and 45" in the second line and inserting in lieu thereof

"and 43".

4.—(1) Subsection 41 (4) of the said Act is amended by
striking out "43 and 45" in the fifth line and inserting in lieu

thereof "and 43".

(2) Clause 41 (7) (a) of the said Act is amended by striking

out "43 and 45" in the third line and inserting in lieu thereof

"and 43".

(3) Clauses 41 (7) (b) and (c) of the said Act are amended by
striking out "sections 43 and 45" wherever it appears and
inserting in lieu thereof, in each instance, "section 43".

5, Section 45 of the said Act is repealed.

6. Subsection 48 (1) of the said Act is amended by striking

out "43 or 45" in the third line and inserting in lieu thereof

"or 43".
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Commence- 7, xhis Act comcs into force on the 1st day of January,
ment

^^^^

Short tiue g, jhe shoit title of this Act is the Election Finances

Amendment Act, 1987.
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An Act to amend the Election Finances Act, 1986

HER MAJESTY, by and with the advice and consent of the

Legislative Assembly of the Province of Ontario, enacts as

follows:

1. Section 12 of the Election Finances Act, 1986^ being

chapter 33, is repealed.

2.—(1) Subsection 13 (2) of the said Act is amended by
striking out "34 (3) or 45 (3)" wherever it appears and by
inserting in lieu thereof, in each instance, "or 34 (3)".

(2) Subsection 13 (6) of the said Act is amended by striking

out "or subsection 45 (3)" in the second and third lines and in

the fourth and fifth lines.

3. Clause 34 (4) (d) of the said Act is amended by striking

out "43 and 45" in the second line and inserting in lieu thereof

"and 43".

4.—(1) Subsection 41 (4) of the said Act is amended by
striking out "43 and 45" in the fifth line and inserting in lieu

thereof "and 43".

(2) Clause 41 (7) (a) of the said Act is amended by striking

out "43 and 45" in the third line and inserting in lieu thereof

"and 43".

(3) Clauses 41 (7) (b) and (c) of the said Act are amended by
striking out "sections 43 and 45" wherever it appears and
inserting in lieu thereof, in each instance, "section 43".

5. Section 45 of the said Act is repealed.

6. Subsection 48 (1) of the said Act is amended by striking

out "43 or 45" in the third line and inserting in lieu thereof

"or 43".
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Commence- 7, TMs Act shall be deemed to have come into force on the
"*°*

1st day of January, 1988.

Short tiue g. jhc shoit title of this Act is the Election Finances

Amendment Act, 1988.
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EXPLANATORY NOTE

The purpose of the Bill is to encourage energy efficiency by setting energy efficiency

standards for appliances and products.
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An Act respecting Energy Efficiency

HER MAJESTY, by and with the advice and consent of the

Legislative Assembly of the Province of Ontario, enacts as

follows:

1. In this Act, Definitions

"Deputy Minister" means the Deputy Minister of Energy;

"prescribed" means prescribed by the regulations;

"regulations" means regulations made under this Act.

2. This Act applies to the following appliances and Application

products:

1. Central air conditioners

2. Clothes dryers

3. Clothes washers

4. Dishwashers

5. Freezers

6. Furnaces

7. Heat pumps
8. Ovens
9. Ranges

10. Refrigerators

11. Room air conditioners

12. Pool heaters

13. Water heaters

14. Prescribed appliances and products.

3.—(1) No person shall offer for sale, sell or lease an Appliances

appliance or product to which this Act applies unless, efficiency"'^^^'

standards

(a) the appliance or product meets the prescribed effi-

ciency standard with respect to the appliance or

product; and
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(b) a prescribed label that sets out the efficiency stan-

dard of the appliance or product is affixed to the

apphance or product.

Labels (2) No pcrson shall affix a prescribed label to an appliance

or product to which this Act applies unless the appliance or

product meets the prescribed efficiency standard with respect

to the appliance or product.

Application (3) Subscction (1) docs not apply to,
of subs. (1)

(a) an appliance or product that is manufactured on or

before a prescribed date and that is sold or leased

on or before a prescribed date; or

(b) a person who is not in the business of offering for

sale, selling or leasing appliances or products to

which this Act applies.

Inspectors 4,—(1) The Deputy Minister may designate in writing any

person as an inspector for the purposes of this Act.

Powers (2) For the purposes of this Act and the regulations, an

inspector designated under subsection (1),

(a) may enter any place where an appliance or product

to which this Act applies is manufactured, offered

for sale, sold or leased at any reasonable time;

(b) may request the production for inspection of docu-

ments or things that may be relevant to the carrying

out of an inspection or test on an appUance or

product to which this Act applies;

(c) upon giving a receipt therefor, may remove from a

place documents or things produced pursuant to a

request under clause (b) for the purpose of making

copies or extracts and shall promptly return them to

the person who produced them;

(d) may inspect and test any appliance or product to

which this Act applies to ensure that the appliance

or product complies with the provisions of this Act

and the regulations; and

(e) may require any person to co-operate in and assist

with an inspection or test.

Entry of
(3) \ pcrson shall not exercise a power of entry conferred

^^ '"^ by this Act to enter the dwelling of a person who is not in the
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business of manufacturing, offering for sale, selling or leasing

appliances or products to which this Act applies.

(4) A person shall not exercise a power of entry conferred Wem

by this Act to enter a place that is being used as a dwelling

without the consent of the occupier except under the authority

of a warrant issued under this section.

Warrant for

search

Warrant for

entry

(5) Where a justice of the peace is satisfied on evidence

upon oath that there are in a place documents or things that

there is reasonable ground to believe will afford evidence rele-

vant to the carrying out of an inspection or test under this

Act, the justice of the peace may issue a warrant in the pre-

scribed form authorizing the person named in the warrant to

search the place for any such documents or things and to

remove them for the purposes of making copies or extracts

and they shall be returned promptly to the place from which
they were removed.

(6) Where a justice of the peace is satisfied on evidence

upon oath that there is reasonable ground to believe it is nec-

essary that a place being used as a dwelling or to which entry

has been denied be entered so that an inspector may carry out

an inspection or test under this Act, the justice of the peace
may issue a warrant in the prescribed form authorizing such

entry by the person named in the warrant.

(7) A warrant issued under this section,

(a) shall specify the hours and days during which it may
be executed; and

(b) shall name a date on which it expires, which date

shall not be later than fifteen days after its issue.

(8) No person shall hinder, obstruct or interfere with or obstruction

impede an inspector,

(a) who is exercising a power under subsection (2); or

(b) who is executing a warrant.

(9) Subsection (8) is not contravened where a person ^^em

refuses to produce documents or things, unless a warrant has
been issued under subsection (5).

(10) Where information is required to be furnished or a ^^ise inform-

document is required to be provided or produced under this
^"°"' ^^'^

Act or the regulations, no person furnishing such information

Execution

and expiry of

warrant
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or providing or producing such document shall furnish false

information or provide or produce a false document.

Admissibility

of copies
(11) Copies of, or extracts from, documents and things

removed from premises under this Act and certified by the

person who made the copies as being true copies of, or

extracts from, the originals are admissible in evidence to the

same extent as, and have the same evidentiary value as, the

documents or things of which they are copies or extracts.

Idem (12) No document or thing or copy thereof or extract there-

from in the possession of an inspector shall be introduced in

evidence in any proceeding under this Act unless the owner of

the document or thing is first given notice of the intent to

introduce it into evidence.

Penalty 5,—(1) Evcry pcrson who contravenes any provision of

this Act or the regulations is guilty of an offence and on con-

viction is liable to a fine of not more than $10,000 or, if the

person is a body corporate, to a fine of not more than

$25,000.

Idem (2) Where a body corporate contravenes any provision of

this Act or the regulations, every director or officer of the

body corporate who authorizes, permits or acquiesces in the

contravention is a party to and guilty of an offence and on
conviction is liable to the penalty provided for the offence

whether or not the body corporate has been prosecuted or

convicted.

Regulations 5,—(1) x^g Lieutenant Governor in Council may make
regulations,

(a) prescribing appliances and products to which this

Act applies in addition to those appliances and
products set out in section 2;

(b) respecting any matter referred to as prescribed by
the regulations;

(c) regulating the installation, testing, maintenance and
repair of appliances and products to which this Act
applies;

(d) designating persons or organizations to test appli-

ances and products to which this Act applies to the

prescribed standards;
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(e) providing for the placing of a prescribed label on
appliances and products that conform to the pre-

scribed standards;

(f) prescribing the contents of labels that may be
placed on appliances and products to which this Act
applies;

(g) prescribing fees to be paid to designated persons or

organizations for the testing or labeling of appli-

ances and products and prescribing by whom the

fees shall be paid;

(h) prescribing forms and providing for their use;

(i) providing for information to be reported by persons

who manufacture, offer for sale, sell or lease appli-

ances or products to which this Act applies includ-

ing the frequency, time and manner for reporting;

(j) governing the keeping of information, records and
documents by persons who manufacture, offer for

sale, sell or lease appliances or products to which
this Act applies;

(k) exempting any person, appliance or product from
any provision of this Act or the regulations.

(2) A regulation may be general or specific in its appli- ^<^^^

cation,

(3) A regulation may adopt by reference, in whole or in Codes

part, with such changes as the Lieutenant Governor in Coun-
cil considers necessary, any code or standard and may require

compliance with any code or standard adopted.

7. This Act comes into force on a day to be named by Commence-

proclamation of the Lieutenant Governor.
^^^

8. The short title of this Act is the Energy Efficiency Act, short title

1987.
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An Act respecting Energy Efficiency

HER MAJESTY, by and with the advice and consent of the

Legislative Assembly of the Province of Ontario, enacts as

follows:

1. In this Act, Definitions

"Deputy Minister" means the Deputy Minister of Energy;

"prescribed" means prescribed by the regulations;

"regulations" means regulations made under this Act.

2. This Act applies to the following appliances and Application

products:

1. Central air conditioners.

2. Clothes dryers.

3. Clothes washers.

4. Dishwashers.

5. Freezers.

6. Furnaces.

7. Heat pumps.
8. Ovens.

9. Ranges.

10. Refrigerators.

11. Room air conditioners.

12. Pool heaters.

13. Water heaters.

14. Prescribed appHances and products.

3.—(1) No person shall offer for sale, sell or lease an Appliances

appliance or product to which this Act applies unless, efficiency"*^**'

standards

(a) the appliance or product meets the prescribed effi-

ciency standard with respect to the appliance or

product; and
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(b) a prescribed label that sets out the efficiency stan-

dard of the appliance or product is affixed to the

appliance or product.

Labels (2) No pcrson shall affix a prescribed label to an appliance

or product to which this Act applies unless the appliance or

product meets the prescribed efficiency standard with respect

to the appliance or product.

AppUcation (3) Subscction (1) does not apply to,
of subs. (1)

^ '' ^ ^ rr y '

(a) an appliance or product that is manufactured on or

before a prescribed date and that is sold or leased

on or before a prescribed date; or

(b) a person who is not in the business of offering for

sale, selUng or leasing appUances or products to

which this Act applies.

Inspectors 4,—(1) The Deputy Minister may designate in writing any

person as an inspector for the purposes of this Act.

Powers
(2) For the purposes of this Act and the regulations, an

inspector designated under subsection (1),

(a) may enter any place where an appliance or product

to which this Act applies is manufactured, offered

for sale, sold or leased at any reasonable time;

(b) may request the production for inspection of docu-

ments or things that may be relevant to the carrying

out of an inspection or test on an appliance or

product to which this Act applies;

(c) upon giving a receipt therefor, may remove from a

place documents or things produced pursuant to a

request under clause (b) for the purpose of making

copies or extracts and shall promptly return them to

the person who produced them;

(d) may inspect and test any appliance or product to

which this Act applies to ensure that the appliance

or product complies with the provisions of this Act

and the regulations; and

(e) may require any person to co-operate in and assist

with an inspection or test.

Entry of
(3) A persou shall not exercise a power of entry conferred

^^ '"^ by this Act to enter the dwelling of a person who is not in the
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business of manufacturing, offering for sale, selling or leasing

appliances or products to which this Act applies.

(4) A person shall not exercise a power of entry conferred ^dem

by this Act to enter a place that is being used as a dwelling

without the consent of the occupier except under the authority

of a warrant issued under this section.

(5) Where a justice of the peace is satisfied on evidence warrant for

upon oath that there are in a place documents or things that
^^'^'^

there is reasonable ground to believe will afford evidence rele-

vant to the carrying out of an inspection or test under this

Act, the justice of the peace may issue a warrant in the pre-

scribed form authorizing the person named in the warrant to

search the place for any such documents or things and to

remove them for the purposes of making copies or extracts

and they shall be returned promptly to the place from which
they were removed.

(6) Where a justice of the peace is satisfied on evidence warrant for

upon oath that there is reasonable ground to believe it is nee-
^"^"^

essary that a place being used as a dwelling or to which entry

has been denied be entered so that an inspector may carry out

an inspection or test under this Act, the justice of the peace
may issue a warrant in the prescribed form authorizing such

entry by the person named in the warrant.

Execution
and expiry of

warrant

(7) A warrant issued under this section,

(a) shall specify the hours and days during which it may
be executed; and

(b) shall name a date on which it expires, which date

shall not be later than fifteen days after its issue.

(8) No person shall hinder, obstruct or interfere with or obstruction

impede an inspector,

(a) who is exercising a power under subsection (2); or

(b) who is executing a warrant.

(9) Subsection (8) is not contravened where a person wem

refuses to produce documents or things, unless a warrant has
been issued under subsection (5).

(10) Where information is required to be furnished or a False inform-

document is required to be provided or produced under this
^ '""' ^

'^

Act or the regulations, no person furnishing such information
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or providing or producing such document shall furnish false

information or provide or produce a false document.

Admissibility

of copies
(11) Copies of, or extracts from, documents and things

removed from premises under this Act and certified by the

person who made the copies as being true copies of, or

extracts from, the originals are admissible in evidence to the

same extent as, and have the same evidentiary value as, the

documents or things of which they are copies or extracts.

Idem (12) No document or thing or copy thereof or extract there-

from in the possession of an inspector shall be introduced in

evidence in any proceeding under this Act unless the owner of

the document or thing is first given notice of the intent to

introduce it into evidence.

Penalty 5,—(1) Every person who contravenes any provision of

this Act or the regulations is guilty of an offence and on con-

viction is liable to a fine of not more than $10,000 or, if the

person is a body corporate, to a fine of not more than

$25,000.

Idem (2) Where a body corporate contravenes any provision of

this Act or the regulations, every director or officer of the

body corporate who authorizes, permits or acquiesces in the

contravention is a party to and guilty of an offence and on
conviction is liable to the penalty provided for the offence

whether or not the body corporate has been prosecuted or

convicted.

Regulations 5.—(1) xhc Lieutenant Governor in Council may make
regulations,

(a) prescribing appliances and products to which this

Act applies in addition to those appliances and

products set out in section 2;

(b) respecting any matter referred to as prescribed by

the regulations;

(c) regulating the installation, testing, maintenance and

repair of appliances and products to which this Act

applies;

(d) designating persons or organizations to test appli-

ances and products to which this Act applies to the

prescribed standards;
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(e) providing for the placing of a prescribed label on
appliances and products that conform to the pre-

scribed standards;

(f) prescribing the contents of labels that may be
placed on appliances and products to which this Act
applies;

(g) prescribing fees to be paid to designated persons or

organizations for the testing or labeling of appU-

ances and products and prescribing by whom the

fees shall be paid;

(h) prescribing forms and providing for their use;

(i) providing for information to be reported by persons

who manufacture, offer for sale, sell or lease appli-

ances or products to which this Act applies includ-

ing the frequency, time and manner for reporting;

(j) governing the keeping of information, records and
documents by persons who manufacture, offer for

sale, sell or lease appliances or products to which
this Act applies;

(k) exempting any person, appliance or product from
any provision of this Act or the regulations.

(2) A regulation may be general or specific in its appli- ^^^"^

cation.

(3) A regulation may adopt by reference, in whole or in Codes

part, with such changes as the Lieutenant Governor in Coun-
cil considers necessary, any code or standard and may require

compliance with any code or standard adopted.

7, This Act comes into force on a day to be named by commence-

proclamation of the Lieutenant Governor.
'"^^

8. The short title of this Act is the Energy Efficiency Act, Short title

1988.





Bill 83 Government Bill

1st session, 34th LEGISLATURE, ONTARIO 36 ELIZABETH II, 1987

Bill 83

An Act respecting the Protection ofFarm Practices

The Hon. J. Riddell

Minister of Agriculture and Food

1st Reading December 17th, 1987

2nd Reading

3rd Reading

Royal Assent

Printed under authority of the Legislative Assembly by the

®Queen's Printer for Ontario



EXPLANATORY NOTES

The purpose of the Bill is to protect persons engaged in agricultural operations from

claims for nuisance in respect of odour, noise or dust resulting from those operations if

they are normal farm practices. (Section 2)

A Farm Practices Protection Board is established to resolve any disputes as to what

constitutes a normal farm practice. (Sections 3, 4 and 5)
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An Act respecting the Protection of Farm Practices

HER MAJESTY, by and with the advice and consent of the

Legislative Assembly of the Province of Ontario, enacts as

follows:

1. In this Act, Definitions

"agricultural operation" means an agricultural, aquacultural,

horticultural or silvacultural operation that is carried on in

the expectation of gain or reward, and includes,

(a) the cultivation of land,

(b) the raising of live stock, including poultry,

(c) the raising of fur-bearing animals and game birds,

(d) the production of agricultural crops, including

mushrooms, greenhouse crops and nursery stock,

(e) the production of eggs and milk,

(f) the operation of agricultural machinery and equip-

ment, including irrigation pumps,

(g) the process necessary to prepare a farm product for

distribution from the farm gate,

(h) the application of fertilizers, conditioners and pesti-

cides, including ground and aerial spraying, and

(i) the storage, disposal or use of organic wastes for

farm purposes;

"Board" means the Farm Practices Protection Board estab-

lished under section 3;

"land use control law" means any Act and any regulation,

plan or by-law made under the authority of an Act that

restricts or prescribes the use to which land or premises
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Protection

from
nuisance

claims

R.S.O. 1980,

c. 141

R.S.O. 1980,

c. 376

1983, c. 10

R.S.O. 1980,

c. 361

may be put or the nature of business or activities that may
be carried on on any land or premises;

"Minister" means the Minister of Agriculture and Food;

"normal farm practice" means a practice that is conducted in

a manner consistent with proper and accepted customs or

standards as established and followed by similar agricultural

operations under similar circumstances;

"person" includes an unincorporated association.

2.—(1) A person who carries on an agricultural operation

and who, in respect of that agricultural operation, does not

violate,

(a) any land use control law;

(b) the Environmental Protection Act;

(c) the Pesticides Act;

(d) the Health Protection and Promotion Act, 1983; or

(e) the Ontario Water Resources Act,

is not liable in nuisance to any person for any odour, noise or

dust resulting from the agricultural operation as a result of a

normal farm practice and shall not be prevented by injunction

or other order of a court from carrying on the agricultural

operation because it causes or creates an odour, a noise or

dust.

^re
(2) Subsection (1) does not apply to an owner or operator

(1) does not of an agricultural operation that fails to obey an order of the
apply Board made under clause 5 (3) (b).

Farm
Practices

Protection

Board

3.—(1) The Farm Practices Protection Board is hereby
established and shall consist of not less than five members
appointed by the Minister.

ch^i'T»e^°" (2) The Minister may designate one of the members of the

Board as chairperson and one or more of the remaining mem-

Duties of

chairperson

bers as vice-chairperson.

(3) The chairperson of the Board is responsible for the gen-

eral supervision and direction over the conduct of the affairs

of the Board and, in his or her absence or if he or she is

unable to act, the vice-chairperson shall have all the powers of

the chairperson.
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(4) The members of the Board may be appointed to hold Term

office for a term not exceeding three years and may be

reappointed, but no member shall hold office for more than

six years, whether the member's appointments are for consec-

utive terms or not.

(5) The members of the Board who are not public servants Remuneration

of Ontario shall be paid such remuneration and expenses as

the Lieutenant Governor in Council determines.

(6) The Board may, subject to the Statutory Powers Proce-

dure Act, make rules for the conduct and management of its

affairs and for the practice and procedure to be observed in

matters before it, and may require that a person seeking a

determination of a matter by the Board shall give written

notice, in such form and manner as the Board specifies, to the

persons that the Board specifies.

Procedures

R.S.O. 1980,

c. 484

(7) The chairperson or vice-chairperson and one other Quorum

member constitute a quorum and are sufficient for the exer-

cise of all of the jurisdiction and powers of the Board.

4.—(1) The Board may exercise such powers and shall ^^^^^^ and

perform such duties as are conferred or imposed upon it by or ^ard^
°

under this Act including the power,

(a) on the request of an aggrieved person, to inquire

into and resolve a dispute respecting an agricultural

operation including the determination as to what
constitutes a normal farm practice; and

(b) to make such inquiries and orders as are necessary

to ensure that there is compliance with its decisions.

(2) The Board shall provide the Minister with any informa- information

tion requested by the Minister as to the policies, procedures available to

and operations of the Board. Minister

(3) The Minister may order the Board to study any matter Board to

related to farm practices and the Board shall conduct the studies

study and report its findings and recommendations to the

Minister.

5.—(1) Where a person is aggrieved by any odour, noise Complaints

or dust resulting from an agricultural operation, the person practices

may apply in writing to the Board for a determination as to

whether the odour, noise or dust results from a normal farm
practice.
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Form of

application
(2) Every application under subsection (1) shall contain a

statement of the nature of the complaint, the name and

address of the person making the application and the name
and address of the agricultural operation and shall be in a

form acceptable to the Board.

Hearing and
order

(3) The Board shall hold a hearing and shall,

(a) dismiss the complaint if the Board is of the opinion

that the odour, noise or dust results from a normal

farm practice; or

(b) order the owner or operator of the agricultural

operation to cease the practice causing the odour,

noise or dust if it is not a normal farm practice or to

modify the practice in the manner set out in the

order to be consistent with normal farm practice.

Refusal to (4) xhc Board may refuse to hear an application or, after a

application hearing has commenced, refuse to continue the hearing or to

make a decision if in its opinion,

(a) the subject-matter of the application is trivial;

(b) the application is frivolous or vexatious or is not

made in good faith; or

(c) the applicant has not a sufficient personal interest in

the subject-matter of the application.

Appeal
(5) Any party to a hearing under subsection (3) may appeal

an order of the Board on any question of fact or law or both

to the Divisional Court within thirty days of the making of the

order.

Professional

assistance
(6) The Board may appoint one or more persons having

technical or special knowledge of any matter to assist the

Board in any capacity in respect of any matter before it.

Injunction

proceedings

in abeyance

6.—(1) Where a farm practice is the subject of an appli-

cation made under subsection 5 (1), no injunction proceedings

may be commenced or continued in respect of that farm
practice until the Board has made an order or dismissed the

application under subsection 5 (3) or has refused to hear the

application.

Exception
(2) Subscction (1) does not apply to any proceedings taken

R.s.o. 1980, under the Environmental Protection Act or the Ontario Water
cc. 141, 361 r> AResources Act.
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7. The Lieutenant Governor in Council may make regu- Regulations

lations,

(a) prescribing forms and providing for their use;

(b) prescribing fees payable in respect of an application

made under subsection 5 (1) and authorizing

refunds.

8. This Act comes into force on the day it receives Royal Commence-

Assent.
'"^"^

9. The short title of this Act is the Farm Practices Protec- short title

tion Act, 1987.
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EXPLANATORY NOTES

The purpose of the BiU is to protect persons engaged in agricuhural operations from
claims for nuisance in respect of odour, noise or dust resulting from those operations if

they are normal farm practices. (Section 2)

A Farm Practices Protection Board is established to resolve any disputes as to what
constitutes a normal farm practice. (Sections 3, 4 and 5)
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An Act respecting the Protection of Farm Practices

HER MAJESTY, by and with the advice and consent of the

Legislative Assembly of the Province of Ontario, enacts as

follows:

1. In this Act, Definitions

"agricultural operation" means an agricultural, aquacultural,

horticultural or silvicultural operation that is carried on in

the expectation of gain or reward, and includes,

(a) the cultivation of land,

(b) the raising of live stock, including poultry,

(c) the raising of fur-bearing animals and game birds,

(d) the production of agricultural crops, including

mushrooms, greenhouse crops and nursery stock,

(e) the production of eggs and milk,

(f) the operation of agricultural machinery and equip-

ment, including irrigation pumps,

(g) the process necessary to prepare a farm product for

distribution from the farm gate,

(h) the application of fertilizers, conditioners and pesti-

cides, including ground and aerial spraying, and

(i) the storage, disposal or use of organic wastes for

farm purposes;

"Board" means the Farm Practices Protection Board estab-

lished under section 3;

"land use control law" means any Act and any regulation,

plan or by-law made under the authority of an Act that

restricts or prescribes the use to which land or premises



Bill 83 PROTECTION OF FARM PRACTICES 1987

Protection

from
nuisance

claims

R.S.O. 1980,

c. 141

R.S.O. 1980,

c. 376

1983, c. 10

R.S.O. 1980,

c. 361

may be put or the nature of business or activities that may
be carried on on any land or premises;

"Minister" means the Minister of Agriculture and Food;

"normal farm practice" means a practice that is conducted in

a manner consistent with proper and accepted customs and

standards as established and followed by similar agricultural

operations under similar circumstances and includes the use

of innovative technology used with advanced management

practices; "^^

"person" includes an unincorporated association.

2.—(1) A person who carries on an agricultural operation

and who, in respect of that agricultural operation, does not

violate,

(a) any land use control law;

(b) the Environmental Protection Act;

(c) the Pesticides Act;

(d) the Health Protection and Promotion Act, 1983; or

(e) the Ontario Water Resources Act,

is not Uable in nuisance to any person for any odour, noise or

dust resulting from the agricultural operation as a result of a

normal farm practice and shall not be prevented by injunction

or other order of a court from carrying on the agricultural

operation because it causes or creates an odour, a noise or

dust.

Where (2) Subscction (1) docs not apply to an owner or operator

(iHoe^not of an agricultural operation that fails to obey an order of the

apply Board made under clause 5 (3) (b).

Farm
Practices

Protection

Board

3.—(1) The Farm Practices Protection Board is hereby

established and shall consist of not less than five members
appointed by the Minister.

Chairperson (2) The Minister may designate one of the members of the

Board as chairperson and one or more of the remaining mem-
bers as vice-chairperson.

Duties of (3) The chairperson of the Board is responsible for the gen-
c airperson

^^^j supervision and direction over the conduct of the affairs

of the Board and, in his or her absence or if he or she is
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unable to act, the vice-chairperson shall have all the powers of

the chairperson.

(4) The members of the Board may be appointed to hold Term

office for a term not exceeding three years and may be
reappointed, but no member shall hold office for more than

six years, whether the member's appointments are for consec-

utive terms or not.

(5) The members of the Board who are not public servants Remuneration

of Ontario shall be paid such remuneration and expenses as

the Lieutenant Governor in Council determines.

(6) The Board may, subject to the Statutory Powers Proce-

dure Act, make rules for the conduct and management of its

affairs and for the practice and procedure to be observed in

matters before it, and may require that a person seeking a

determination of a matter by the Board shall give written

notice, in such form and manner as the Board specifies, to the

persons that the Board specifies.

Procedures

R.S.O. 1980,

c. 484

(7) The chairperson or vice-chairperson and two other Quorum

members constitute a quorum and are sufficient for the exer-

cise of all of the jurisdiction and powers of the Board.

4.—(1) The Board may exercise such powers and shall ^"t'^s and

perform such duties as are conferred or imposed upon it by or ^anT
°

under this Act including the power,

(a) on the request of an aggrieved person, to inquire

into and resolve a dispute respecting an agricuhural

operation including the determination as to what
constitutes a normal farm practice; and

(b) to make such inquiries and orders as are necessary

to ensure that there is compliance with its decisions.

(2) The Board shall provide the Minister with any informa- information

tion requested by the Minister as to the policies, procedures available^ to

and operations of the Board. Minister

(3) The Minister may order the Board to study any matter Board to

related to farm practices and the Board shall conduct the Sies
study and report its findings and recommendations to the

Minister.

5.—(1) Where a person is aggrieved by any odour, noise complaints

or dust resulting from an agricultural operation, the person practices

may apply in writing to the Board for a determination as to
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Form of

application

Hearing and
order

whether the odour, noise or dust results from a normal farm

practice.

(2) Every application under subsection (1) shall contain a

statement of the nature of the complaint, the name and

address of the person making the application and the name
and address of the agricultural operation and shall be in a

form acceptable to the Board.

(3) The Board shall hold a hearing and shall,

(a) dismiss the complaint if the Board is of the opinion

that the odour, noise or dust results from a normal

farm practice; or

(b) order the owner or operator of the agricultural

operation to cease the practice causing the odour,

noise or dust if it is not a normal farm practice or to

modify the practice in the manner set out in the

order to be consistent with normal farm practice.

Refusal to

hear

application

(4) The Board may refuse to hear an application or, after a

hearing has commenced, refuse to continue the hearing or to

make a decision if in its opinion.

(a) the subject-matter of the application is trivial;

(b) the application is frivolous or vexatious or is not

made in good faith; or

(c) the applicant has not a sufficient personal interest in

the subject-matter of the application.

Appeal (5) Any party to a hearing under subsection (3) may appeal

an order of the Board on any question of fact or law or both

to the Divisional Court within thirty days of the making of the

order.

Professional

assistance

Injunction

proceedings

in abeyance

(6) The Board may appoint one or more persons having

technical or special knowledge of any matter to assist the

Board in any capacity in respect of any matter before it.

6.—(1) Where a farm practice is the subject of an appli-

cation made under subsection 5 (1), no injunction proceedings

may be commenced or continued in respect of that farm

practice until the Board has made an order or dismissed the

application under subsection 5 (3) or has refused to hear the

application.
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(2) Subsection (1) does not apply to any proceedings taken Exception

under the Environmental Protection Act , the Pesticides Act or RS.o. 1980,

the Ontario Water Resources Act. 36i^^^'
^^^'

7. The Lieutenant Governor in Council may make regu- Regulations

lations,

(a) prescribing forms and providing for their use;

(b) prescribing fees payable in respect of an application

made under subsection 5 (1) and authorizing

refunds;

(c) prescribing the composition of the Board. ^^^

8. This Act comes into force on the day it receives Royal Commence-

Assent.

9. The short title of this Act is the Farm Practices Protec- Short title

tion Act, 1988.
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An Act respecting the Protection of Farm Practices

HER MAJESTY, by and with the advice and consent of the

Legislative Assembly of the Province of Ontario, enacts as

follows:

1. In this Act, Definitions

"agricultural operation" means an agricultural, aquacultural,

horticuhural or silvicultural operation that is carried on in

the expectation of gain or reward, and includes,

(a) the cultivation of land,

(b) the raising of live stock, including poultry,

(c) the raising of fur-bearing animals and game birds,

(d) the production of agricultural crops, including

mushrooms, greenhouse crops and nursery stock,

(e) the production of eggs and milk,

(f) the operation of agricultural machinery and equip-

ment, including irrigation pumps,

(g) the process necessary to prepare a farm product for

distribution from the farm gate,

(h) the application of fertilizers, conditioners and pesti-

cides, including ground and aerial spraying, and

(i) the storage, disposal or use of organic wastes for

farm purposes;

"Board" means the Farm Practices Protection Board estab-

lished under section 3;

"land use control law" means any Act and any regulation,

plan or by-law made under the authority of an Act that

restricts or prescribes the use to which land or premises
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Protection

from
nuisance

claims

R.S.O. 1980,

c. 141

R.S.O. 1980,

c. 376

1983, c. 10

R.S.O. 1980,

c. 361

may be put or the nature of business or activities that may
be carried on on any land or premises;

"Minister" means the Minister of Agriculture and Food;

"normal farm practice" means a practice that is conducted in

a manner consistent with proper and accepted customs and

standards as established and followed by similar agricultural

operations under similar circumstances and includes the use

of innovative technology used with advanced management
practices;

"person" includes an unincorporated association.

2.—(1) A person who carries on an agricultural operation

and who, in respect of that agricultural operation, does not

violate,

(a) any land use control law;

(b) the Environmental Protection Act;

(c) the Pesticides Act;

(d) the Health Protection and Promotion Act, 1983; or

(e) the Ontario Water Resources Act,

is not Uable in nuisance to any person for any odour, noise or

dust resulting from the agricultural operation as a result of a

normal farm practice and shall not be prevented by injunction

or other order of a court from carrying on the agricultural

operation because it causes or creates an odour, a noise or

dust.

Where
(2) Subscctiou (1) does not apply to an owner or operator

(1) does not of ^u agricultural operation that fails to obey an order of the
apply Board made under clause 5 (3) (b).

Farm
Practices

Protection

Board

3.—(1) The Farm Practices Protection Board is hereby

established and shall consist of not less than five members
appointed by the Minister.

S'^B^'^^" (2) The Minister may designate one of the members of the

Board as chairperson and one or more of the remaining mem-
bers as vice-chairperson.

Duties of

chairperson
(3) The chairperson of the Board is responsible for the gen-

eral supervision and direction over the conduct of the affairs

of the Board and, in his or her absence or if he or she is
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unable to act, the vice-chairperson shall have all the powers of

the chairperson.

(4) The members of the Board may be appointed to hold ^erm

office for a term not exceeding three years and may be
reappointed, but no member shall hold office for more than

six years, whether the member's appointments are for consec-

utive terms or not.

(5) The members of the Board who are not public servants Remuneration

of Ontario shall be paid such remuneration and expenses as

the Lieutenant Governor in Council determines.

(6) The Board may, subject to the Statutory Powers Proce- Procedures

dure Act, make rules for the conduct and management of its f484'
^^^^'

affairs and for the practice and procedure to be observed in

matters before it, and may require that a person seeking a

determination of a matter by the Board shall give written

notice, in such form and manner as the Board specifies, to the

persons that the Board specifies.

(7) The chairperson or vice-chairperson and two other Quorum

members constitute a quorum and are sufficient for the exer-

cise of all of the jurisdiction and powers of the Board.

Duties and4.—(1) The Board may exercise such powers and shall

perform such duties as are conferred or imposed upon it by or Board^
°

under this Act including the power.

(a) on the request of an aggrieved person, to inquire

into and resolve a dispute respecting an agricultural

operation including the determination as to what
constitutes a normal farm practice; and

(b) to make such inquiries and orders as are necessary

to ensure that there is compliance with its decisions.

(2) The Board shall provide the Minister with any informa- information
to he msde

tion requested by the Minister as to the policies, procedures available to

and operations of the Board. Minister

(3) The Minister may order the Board to study any matter ^oard to

related to farm practices and the Board shall conduct the studies

study and report its findings and recommendations to the

Minister.

5.—(1) Where a person is aggrieved by any odour, noise complaints

or dust resulting from an agricultural operation, the person practices

may apply in writing to the Board for a determination as to
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Form of

application

Hearing and
order

whether the odour, noise or dust results from a normal farm

practice.

(2) Every application under subsection (1) shall contain a

statement of the nature of the complaint, the name and

address of the person making the application and the name
and address of the agricuhural operation and shall be in a

form acceptable to the Board.

(3) The Board shall hold a hearing and shall,

(a) dismiss the complaint if the Board is of the opinion

that the odour, noise or dust results from a normal

farm practice; or

(b) order the owner or operator of the agricultural

operation to cease the practice causing the odour,

noise or dust if it is not a normal farm practice or to

modify the practice in the manner set out in the

order to be consistent with normal farm practice.

Refusal to

hear

application

(4) The Board may refuse to hear an application or, after a

hearing has commenced, refuse to continue the hearing or to

make a decision if in its opinion,

(a) the subject-matter of the application is trivial;

(b) the application is frivolous or vexatious or is not

made in good faith; or

(c) the applicant has not a sufficient personal interest in

the subject-matter of the application.

Appeal
(5) Any party to a hearing under subsection (3) may appeal

an order of the Board on any question of fact or law or both

to the Divisional Court within thirty days of the making of the

order.

Professional
(6) xhe Board may appoint one or more persons having

technical or special knowledge of any matter to assist the

Board in any capacity in respect of any matter before it.

Injunction

proceedings

in abeyance

6,—(1) Where a farm practice is the subject of an appli-

cation made under subsection 5 (1), no injunction proceedings

may be commenced or continued in respect of that farm

practice until the Board has made an order or dismissed the

application under subsection 5 (3) or has refused to hear the

application.
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(2) Subsection (1) does not apply to any proceedings taken Exception

under the Environmental Protection Act, the Pesticides Act or RS.o. i980,

the Ontario Water Resources Act. ^i

7. The Lieutenant Governor in Council may make regu- Regulations

lations,

(a) prescribing forms and providing for their use;

(b) prescribing fees payable in respect of an application

made under subsection 5 (1) and authorizing

refunds;

(c) prescribing the composition of the Board.

8. This Act comes into force on the day it receives Royal Commence-
A . ment
Assent.

9. The short title of this Act is the Farm Practices Protec- short title

tion Act, 1988.
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EXPLANATORY NOTES

GENERAL. The Bill implements the proposals in the Treasurer's Budget of May 20,

1987, the temporary reduction in capital tax for corporations that are farm equipment

dealers and amends the Corporations Tax Act (the "Act") consequential upon the pas-

sage of amendments to the Income Tax Act (Canada) (the "Federal Act").

SECTION 1. The re-enactment of subclause 1 (2) (d) (iv) of the Act is consequential

upon amendments to the Federal Act to ensure that,

(a) the rules for determining the capital cost of depreciable property acquired by a

corporation from a non-arm's length vendor who claims the capital gains

exemption with respect to that property continue to be the same for both Fed-

eral and Ontario corporate income tax purposes;

(b) the reduction in the paid-up capital of a class of a corporation's shares in

respect of share purchase tax credit and scientific research tax credit flow-

through shares continues to be the same for Federal and Ontario corporate

income tax purposes;

(c) Federal investment tax credit claims in respect of qualified Canadian explor-

ation expenses are deducted from a corporation's cumulative Canadian explor-

ation expense pool for both Federal and Ontario corporate income tax pur-

poses; and

(d) limited partnership losses incurred by corporations are calculated and deducti-

ble in a similar manner under both the Act and the Federal Act.

SECTION 2. Section 2 repeals two spent provisions of the Act.

SECTION 3. The re-enactment of clause 17 (1) (a) and subclause 17 (2) (a) (i) of the

Act is consequential upon amendments to the Federal Act to permit the deduction of

expenses relating to special oil recovery techniques and continues the Treasurer's existing

policy to parallel for Ontario purposes the Federal definition of Canadian exploration

expenses.

SECTION 4.—Subsections 1 and 2. The amendments to subsection 18 (14) of the Act,

and new section 18b set out in this Bill, continue the flow-through of resource expendi-

tures to holders of "flow-through shares" using the new mechanism introduced in the

Federal Act.

Subsection 3. The amendment to clause 18 (14) (e) of the Act is consequential upon an

amendment to the Federal Act that changed the statutory reference for the definition of

an "oil or gas well".

SECTION 5. New section 18b of the Act, with the amendments to subsection 18 (14)

set out in this Bill, continues the flow-through of resource expenditures to holders of

"flow-through shares" using the new mechanism introduced in the Federal Act.

SECTION 6. The enactment of section 19a of the Act parallels rules in the Federal Act
prohibiting a taxable corporation from deducting cumulative resource expenditures in-

curred by a predecessor corporation that was a tax-exempt entity.

SECTION 7. The re-enactment of clause 21 (1) (a) of the Act clarifies that subsection

245 (1.1) of the Federal Act, which applies only to individuals, does not apply for

Ontario corporate income tax purposes.

SECTION 8. The re-enactment of clause 22 (b) of the Act removes the income tax

exemption for amounts previously subject to incremental oil revenue tax under the

Petroleum and Gas Revenue Tax Act (Canada) and is consequential upon the phasing out

of incremental oil revenue tax.



SECTION 9. Subsections 23 (3) and (4) of the Act are re-enacted to include amend-
ments consequential upon amendments to the Federal Act relating to amalgamations and

corporate wind-ups, and are required to exclude the operation of the Federal provisions

relating to a notional tax account that does not exist for Ontario tax purposes.

SECTION 10. The enactment of subsection 25 (6) of the Act recognizes the difference

in foreign exploration and development expenses deductible under the Act and the Fed-

eral Act and provides that a limited partnership loss for Ontario purposes is adjusted by

only those expenses deductible for Ontario purposes.

SECTIONS 11 and 12. The enactments of subsection 27 (8) and clause 29 (1) (c) are

consequential upon amendments to the Federal Act relating to amounts which are

exempt from Federal income tax by reason of a Federal tax treaty with another country

but which are taxable under the Act. The enactment of subsection 27 (9) adjusts the

amount of a limited partnership loss deductible in future years in the manner provided in

subsection 25 (6) of the Act which is set out in this Bill.

SECTION 13.—Subsection 1. The amendments to subsection 40 (2) of the Act are con-

sequential upon the amendments to subsection 73 (7) of the Act, set out in this Bill.

Subsection 2. The re-enactment of clause 40 (5) (b) of the Act eliminates a reference to

a Federal surtax which does not apply for Ontario purposes.

SECTION 14. Clause 49 (1) (a) of the Act is re-enacted to add a reference to paragraph

149 (1) (o.3) of the Federal Act in order to parallel the Federal tax exemption for small

business investment corporations established and owned by pension funds.

SECTION 15. The re-enactment of subsection 54 (2c) of the Act is consequential upon
amendments to the Federal Act and clarifies the existing policy relating to the inclusion

in paid-up capital of certain liabilities.

SECTION 16. Subsection 61 (4) of the Act is re-enacted to clarify the application of

section 61, set out in the first line of the subsection.

SECTION 17. New section 61a of the Act provides a two-year reduction in capital tax

payable by farm equipment dealers whose principal business is the retail sale, leasing or

servicing of farm equipment, to $200 on the first $3,000,000 of taxable paid-up capital.

SECTION 18.—Subsections 1, 2 and 3. The amendments to subsections 73 (2), (3) and

(4) are consequential upon the introduction of the concept of "limited partnership losses"

in the Federal Act.

Subsections 4, 5 and 6. The amendments to subsection 73 (7) of the Act implement the

provisions in the Treasurer's Budget of May 20, 1987 to reduce the period during which
the Minister may reassess the tax owed by a corporation, and to provide a transitional

rule to ensure that later years do not become statute-barred before prior years.

SECTION 19. The repeal of subsection 91 (4) is consequential upon the transfer to the

Ministry of Revenue of the responsibility for the administration of the Mining Tax Act.
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An Act to amend the Corporations Tax Act

HER MAJESTY, by and with the advice and consent of the

Legislative Assembly of the Province of Ontario, enacts as

follows:

1. Subclause 1 (2) (d) (iv) of the Corporations Tax Act, being
chapter 97 of the Revised Statutes of Ontario, 1980, as re-

enacted by the Statutes of Ontario, 1984, chapter 29, section 1

and amended by 1985, chapter 11, section 1, is repealed and
the following substituted therefor:

(iv) where subclause (i) applies,

(A) the other provision shall be deemed to

apply for the purposes of the application

of sections 12 and 12.2, subsection

13 (7), section 20, subparagraphs
53 (2) (c) (vi), (vii) and (viii) and
53 (2) {h) (ii), (iii) and (iv), sections 56
and 60, subparagraph 66.1 (6) {b) (xi),

section 88, paragraph 95 (1) (/), subsec-

tion 96 (2.1), paragraphs 111 (1) {e) and
127.2 (6) {a), subsections 127.2 (8) and
127.3 (6), paragraph 133 (8) {b), subsec-

tion 137 (4.3), section 138, paragraph
138.1 (1) {k) and section 248 of the

Income Tax Act (Canada) for the pur- R s.c. 1952,

poses of this Act, " ^"^^

(B) subsections 192 (4.1) and 194 (4.1) of
the Income Tax Act (Canada) shall be
deemed to apply for the purposes of the

application of clause 89 (1) (c) (ii) (C) of
that Act for the purposes of this Act,
and

(C) the other provision shall not apply for

the purposes of the application of any
provision of the Income Tax Act (Cana- R s.c. 1952,

da), other than a section, subsection, ^' ^^^
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paragraph, subparagraph or clause re-

ferred to in sub-subclause (A) or (B),

for the purposes of this Act.

2.—(1) Subsection 16 (lb) of the said Act, as enacted by the

Statutes of Ontario, 1983, chapter 29, section 5, is repealed.

(2) Subsection 16 (2) of the said Act, as amended by the

Statutes of Ontario, 1983, chapter 29, section 5, is repealed.

3.—(1) Clause 17 (1) (a) of the said Act is repealed and the

following substituted therefor:

(a) a natural accumulation of petroleum or natural gas,

oil or gas well, mineral resource or timber limit; or

(2) Subclause 17 (2) (a) (i) of the said Act is repealed and the

following substituted therefor:

(i) natural accumulations of petroleum or natural

gas, oil or gas wells or mineral resources in

which the corporation has an interest, or

4.—(1) Subsection 18 (14) of the said Act, as re-enacted by
the Statutes of Ontario, 1981, chapter 37, section 6 and
amended by the Statutes of Ontario, 1983, chapter 29, section

7, is further amended by striking out "section 18a" in the first

line and inserting in lieu thereof "in sections 18a and 18b".

(2) Subsection 18 (14) of the said Act, as re-enacted by the

Statutes of Ontario, 1981, chapter 37, section 6 and amended
by the Statutes of Ontario, 1983, chapter 29, section 7, is fur-

ther amended by adding thereto the following clauses:

(aa) "assistance" has the meaning given to that expres-
RS-C. 1952, sion by paragraph 66 (15) (a.l) of the Income Tax

Act (Canada);

(ca) "flow-through share" has the meaning given to that

expression by paragraph 66 (15) {d.\) of the Income
Tax Act (Canada) and includes a share issued pur-

suant to an agreement entered into by a corporation

after the 28th day of February, 1986 and before the
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1st day of January, 1987 which qualifies as a "flow-

through share" for the purposes of that Act;

(ia) "selling instrument" has the meaning given to that

expression by paragraph 66 (15) (h.l) of the Income
Tax Act (Canada).

(3) Clause 18 (14) (e) of the said Act, as re-enacted by the

Statutes of Ontario, 1981, chapter 37, section 6, is amended by
striking out "paragraph 66 (15) (^.1)" in the second line and
inserting in lieu thereof ''subsection 248 (1)".

5. The said Act is amended by adding thereto the following

section:

18b. Subsections 66 (12.6) to (12.73), (16) and (17) of the Application

Income Tax Act (Canada) are applicable for the purposes of r.s.c. 1952,

this Act in so far as they apply to corporations, except that in c. 148,

the application thereof, to ^2.73)/
(16) and (17)

(a) references to "the Minister" in subsections

66 (12.68), (12.69) and (12.73) of that Act shall be
read as references to the Minister of National Rev-
enue;

(b) the reference to "this Part" in subsection 66 (12.71)

of that Act shall be read as a reference to Part II of

this Act; and

(c) a prescribed form referred to in subsection

66 (12.68), (12.69) or (12.7) of that Act that was
required to be filed, and that was filed, on or before

the 19th day of March, 1987, shall be deemed to

have been filed at the time required under that sub-

section.

6. The said Act is further amended by adding thereto the

following section:

19a. Section 66.6 of the Income Tax Act (Canada) is Application

applicable for the purposes of this Act with the references r.s.c. 1952,

therein to "this Part" read as references to Part II of this Act. c. i48,

66.6

7. Clause 21 (1) (a) of the said Act is repealed and the

following substituted therefor:



Bill 84 CORPORATIONS TAX 1987

(a) subsection (1.1) and paragraph (2) (b) thereof are

not applicable; and

R.S.C.

c. 148

1952,

Idem

Application

of

R.S.C. 1952,

c. 148, s. 88

(1) (e.2)

8. Clause 22 (b) of the said Act, as re-enacted by the

Statutes of Ontario, 1983, chapter 29, section 8, is repealed

and the following substituted therefor:

(b) an amount determined in accordance with the rules

provided in paragraph 81 (1) (b), (c), (/) or (m) of

the Income Tax Act (Canada).

9.—(1) Subsection 23 (3) of the said Act, as re-enacted by

the Statutes of Ontario, 1985, chapter 11, section 8, is repealed

and the following substituted therefor:

(3) Paragraphs 87 (2) (y.l), (z), (cc) and (pp) and
88 (1) (e.l) of the Income Tax Act (Canada) are not appUc-

able for the purposes of this Act.

(2) Subsection 23 (4) of the said Act, as amended by the

Statutes of Ontario, 1985, chapter 11, section 8, is repealed

and the following substituted therefor:

(4) Paragraph 88 (1) (e.2) of the Income Tax Act (Canada)

shall, in its application for the purposes of this Act, be read

without reference therein to paragraphs 87 (2) (y.l), (cc) and

(pp) of the said Act, and as though the reference therein to

paragraph 87 (2) (p) were a reference to subsection (2) of this

section.

Application

of

R.S.C. 1952,

c. 148, s. 96

(2.1) (fc) (iv)

(A)

10. Section 25 of the said Act, as amended by the Statutes

of Ontario, 1985, chapter 11, section 10, is further amended by
adding thereto the following subsection:

(6) For the purposes of this Act, the amount referred to in

clause 96 (2.1) (b) (iv) (A) of the Income Tax Act (Canada)
shall equal the corporation's share of the foreign exploration

and development expenses incurred by the partnership in the

fiscal period that are deductible in computing income for the

purposes of this Act.

11. Section 27 of the said Act, as amended by the Statutes

of Ontario, 1984, chapter 29, section 8 and 1986, chapter 39,

section 8, is further amended by adding thereto the following

subsections:

Rsc 1952 (^) Subparagraph 110 (1) (/) (i) of the Income Tax Act

c. 148, ' (Canada) is not applicable for the purposes of this Act.
s. 110 (1) (/)

(i)
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(9) For the purposes of this Act, the amount referred to in jdem^
^^^^

subclause 111 (1) (e) (ii) (C) (I) of the Income Tax Act (Cana- c. 148^

da) shall equal the corporation's share of the foreign explor-
f.^]\^jl^.

ation and development expenses incurred by the partnership
(jj

in that fiscal period that are deductible in computing income

for the purposes of this Act.

12. Subsection 29 (1) of the said Act, as amended by the

Statutes of Ontario, 1985, chapter 11, section 12, is further

amended by striking out "and" at the end of clause (a), by

adding "and" at the end of clause (b) and by adding thereto

the following clause:

(c) in the application of paragraph 115 (1) (d) of the

Income Tax Act (Canada), no deduction is permit-

ted with respect to an amount referred to in sub-

paragraph 110 (1) (/) (i) of that Act.

13.—(1) Clauses 40 (2) (c) and (d) of the said Act, as

enacted by the Statutes of Ontario, 1985, chapter 11, section

19, are repealed and the following substituted therefor:

(c) subparagraph (b) (i) shall be read in its entirety as

"the 7 year period referred to in clause 73 (7) (b),

where that clause applies"; and

(d) subparagraph (b) (ii) shall be read in its entirety as

"the period referred to in clause 73 (7) (c), in any

other case".

(2) Clause 40 (5) (b) of the said Act, as enacted by the Stat-

utes of Ontario, 1983, chapter 29, section 15, is repealed and
the following substituted therefor:

(b) the reference in clause (C) of the said subparagraph

to "this Part" shall be read as a reference to Part II

of this Act, and the said clause shall be read with-

out reference to the words "determined without ref-

erence to section 123.2".

14. Clause 49 (1) (a) of the said Act, as re-enacted by the

Statutes of Ontario, 1981, chapter 37, section 9, is repealed

and the following substituted therefor:

(a) a corporation referred to in paragraph 149 (1) (c),

(d), (e), (/), (/i.l), (0, (/), (k), (m), (n), (o), (oA),

(o.2) or (o.3) of the Income Tax Act (Canada). RS.c. 1952,
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15. Subsection 54 (2c) of the said Act, as enacted by the

Statutes of Ontario, 1983, chapter 29, section 18, is repealed

and the following substituted therefor:

Idem (2c) For the purposes of this Part, "any other surplus" at

the close of a taxation year includes, in addition to any other

amount included therein by virtue of this section,

(a) all amounts, other than accounts payable referred

to in subsection 53 (la), owing by the corporation in

respect of expenses deductible by the corporation in

the calculation of its income subject to tax under

Part II, if the amounts are owing to a person with

whom the corporation was not dealing at arm's

length at the time the liabihty was incurred; and

(b) dividends declared,

which were unpaid at the close of the preceding taxation year

and remain unpaid and owing to a person with whom the cor-

poration was not deaUng at arm's length at the close of the

taxation year,

16. Subsection 61 (4) of the said Act, as enacted by the

Statutes of Ontario, 1981, chapter 37, section 13 and amended
by the Statutes of Ontario, 1983, chapter 29, section 19 and
1986, chapter 39, section 13, is repealed and the following

substituted therefor:

^^^•^^
. . (4) Subsections (1) and (2) do not apply to a corporation

corporation is/''^ ^' ^' irr^ r

associated Wncre

,

with or

pMtaersWp
^

(a) the Corporation is associated with one or more other

corporations and the aggregate of the taxable paid-

up capital of the corporation and of each corpora-

tion with which it is associated exceeds $1,000,000

or $2,000,000 with respect to a loss year of the cor-

poration as defined in subsections (5) and (6); or

(b) the corporation is a member of a partnership or a

connected partnership and the aggregate of,

(i) the taxable paid-up capital of the corporation,

and

(ii) the aggregate of the shares of the taxable

paid-up capital of the partnership or the con-

nected partnership that are allocable under
subsection 53 (4) to each person related to the

corporation, to the extent that such amounts
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are not already included in the taxable paid-

up capital of the corporation by virtue of

clause 53 (4) (c) or clause (a) of this sub-

section,

exceeds $1,000,000 or $2,000,000 with respect to a

loss year of the corporation as defined in sub-

sections (5) and (6).

17. The said Act is further amended by adding thereto the

following section:

61a.—(1) In this section, "a corporation that is a farm
equipment dealer" means a corporation whose principal busi-

ness throughout the taxation year is the retail sale, leasing or

servicing of farm equipment, or any combination thereof, but

does not include a corporation substantially all of the business

of which throughout the taxation year is the servicing of farm
equipment.

Farm equip-

ment dealer

(2) Notwithstanding subsections 58 (1) and 59 (1), the tax
^^^p^^J^^^

payable under this Part by a corporation that is a farm equip- ^rm equip-

ment dealer for each of its first two taxation years commenc- mem dealer

ing after the 31st day of December, 1986 and before the 1st

day of January, 1989, shall be,

(a) where the amount subject to tax under this Part

does not exceed $3,000,000, the lesser of,

(i) $200, and

(ii) either,

(A) where the corporation is otherwise eligi-

ble to pay tax under subsection 61 (1) or

(2), the tax that would be payable there-

under, or

(B) in any other case, the tax otherwise pay-

able under this Part calculated under

subsections 58 (1) and 59 (1); and

(b) where the amount subject to tax under this Part is

in excess of $3,000,000, the lesser of.

(i) the aggregate of,

(A) $200, and
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(B) the tax that would be payable, under
subsections 58 (1) and 59 (1), but not

section 61, if the amount subject to tax

under this Part was the amount of such

excess, and

(ii) the tax otherwise payable under subsections

58 (1) and 59 (1).

18.—(1) Subsection 73 (2) of the said Act, as re-enacted by
the Statutes of Ontario, 1984, chapter 29, section 20, is

amended by striking out ''or farm loss" in the third line and
inserting in lieu thereof "farm loss or limited partnership

loss".

(2) Subsection 73 (3) of the said Act, as amended by the

Statutes of Ontario, 1984, chapter 29, section 20, is further

amended by striking out "or farm loss" in the amendment of

1984 and inserting in lieu thereof "farm loss or limited part-

nership loss".

(3) Subsection 73 (4) of the said Act, as amended by the

Statutes of Ontario, 1984, chapter 29, section 20, is further

amended by striking out "or farm loss" in the amendment of

1984 and inserting in lieu thereof "farm loss or limited part-

nership loss".

(4) Subclause 73 (7) (a) (iv) of the said Act is repealed and
the following substituted therefor:

(iv) has filed with the Minister a waiver in a pre-

scribed form on or before the later of,

(A) the expiry of a four-year period com-
mencing on the day of mailing of a

notice of an original assessment or of a

notification that no tax is payable for a

taxation year, and

(B) the latest day such a waiver could be

filed under this Act for any previous tax-

ation year, or

(5) Clause 73 (7) (b) of the said Act, as re-enacted by the

Statutes of Ontario, 1984, chapter 29, section 20, is amended
by striking out "eight" in the Hrst line and inserting in lieu

thereof "seven".
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(6) Clause 73 (7) (c) of the said Act, as enacted by the Stat-

utes of Ontario, 1984, chapter 29, section 20, is repealed and
the following substituted therefor:

(c) in any other case, on or before the later of,

(i) the expiry of a four-year period commencing
on the day of mailing of a notice of the origi-

nal assessment or of a notification that no tax

is payable for the taxation year, and

(ii) the latest day on which a reassessment, addi-

tional assessment or assessment can be made
under any predecessor of this clause for any

previous taxation year.

19. Subsection 91 (4) of the said Act is repealed.

20.—(1) This Act, except as provided in subsections (2) to Commence-

(20), comes into force on the day it receives Royal Assent. application

(2) Subsection 27 (8) of the said Act, as enacted by section 11 w«™

of this Act, and section 12 of this Act shall be deemed to have

come into force on the 1st day of January, 1982, and apply

with respect to taxation years of corporations ending after the

31st day of December, 1981.

(3) Section 9 shall be deemed to have come into force on the Wem

1st day of January, 1985, and applies with respect to taxation

years of corporations ending after the 31st day of December,
1984.

(4) Section 3 and subsection 4 (3) shall be deemed to have i*«™

come into force on the 1st day of April, 1985, and apply with

respect to taxation years of corporations ending after the 31st

day of March, 1985.

(5) Subclause 1 (2) (d) (iv) of the said Act, other than sub- "em

subclause (B) thereof, as re-enacted by section 1 of this Act,

shall be deemed to have come into force on the 23rd day of

May, 1985, except as provided in subsections (10) and (12),

and in the application thereof, the "other provision" referred

to in sub-subclause (A) shall apply for the purposes of the

application of subsection 13 (7) of the Income Tax Act (Canada) Rs.c. 1952,

for the purposes of the said Act only with respect to property

acquired by a corporation after the 22nd day of May, 1985,

other than property acquired by the corporation before the 1st

day of January, 1986 pursuant to a written agreement entered

into by the corporation before the 23rd day of May, 1985.
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Idem (6) Sub-subclause 1 (2) (d) (iv) (B) of the said Act, as enacted

by section 1 of this Act, shall be deemed to have come into

force on the 24th day of May, 1985.

Idem (7) Section 6 shall be deemed to have come into force on the

20th day of July, 1985, and applies with respect to taxation

years of corporations ending after the 19th day of July, 1985.

Idem (8) Section 14 shall be deemed to have come into force on the

1st day of November, 1985.

Idem (9) Section 7 shall be deemed to have come into force on the

22nd day of November, 1985.

Idem (10) The reference to subparagraph 66.1 (6) {b) (xi) of the

Income Tax Act (Canada) in sub-subclause 1 (2) (d) (iv) (A) of

the said Act, as enacted by section 1 of this Act, shall be

deemed to have come into force on the 1st day of December,

1985, and applies with respect to expenditures made after the

30th day of November, 1985.

wem (11) Section 8 shall be deemed to have come into force on the

1st day of January, 1986, and applies with respect to taxation

years of corporations ending after the 31st day of December,

1985.

Idem (12) The reference to subsection 96 (2.1) and paragraph
R.S.C. 1952, 111 (1) {e) of the Income Tax Act (Canada) in sub-subclause
*=
^^

1 (2) (d) (iv) (A) of the said Act, as enacted by section 1 of this

Act, section 10 of this Act, subsection 27 (9) of the said Act, as

enacted by section 11 of this Act and subsections 18 (1), (2) and

(3) of this Act shall be deemed to have come into force on the

26th day of February, 1986.

Idem (13) Section 15 shall be deemed to have come into force on

the 26th day of February, 1986, and applies with respect to lia-

bilities incurred by corporations in taxation years commencing
after the 25th day of February, 1986.

Idem (14) Subsection 4 (1) of this Act and clause 18 (14) (ca) of the

said Act, as enacted by subsection 4 (2) of this Act, shall be

deemed to have come into force on the 1st day of March, 1986.

Idem (15) Clauses 18 (14) (aa) and (ia) of the said \ct, as enacted

by subsection 4 (2) of this Act, and the application of sub-

sections 66 (12.6) to (12.73) of the Income Tax Act (Canada) for

the purposes of the said Act, as enacted by section 5 of this

Act, shall be deemed to have come into force on the 1st day of

March, 1986, and apply with respect to expenses incurred alter

the 28th day of February, 1986.
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(16) The application of subsections 66 (16) and (17) of the Mem

Income Tax Act (Canada) for the purposes of the said Act, as Rs.c. 1952,

enacted by section 5 of this Act, shall be deemed to have come ^' *'**

into force on the 1st day of March, 1986, with respect to fiscal

periods of partnerships ending after the 28th day of February,
1986.

(17) Section 19 shall be deemed to have come into force on Wem

the 15th day of May, 1986.

(18) Sections 2 and 17 shall be deemed to have come into "em

force on the 1st day of January, 1987.

(19) Subsection 13 (2) shall be deemed to have come into "«•"

force on the 1st day of January, 1987, and applies with respect

to taxation years of corporations ending after the 31st day of

December, 1986.

(20) Subsections 13 (1) and 18 (4), (5) and (6) come into force "«"

on the day this Act receives Royal Assent and apply with
respect to reassessments and assessments for taxation years of

corporations commencing after the day this Act receives Royal
Assent.

21. The short title of this Act is the Corporations Tax Short tiue

Amendment Act, 1987.
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Bill 84 1987

An Act to amend the Corporations Tax Act

HER MAJESTY, by and with the advice and consent of the

Legislative Assembly of the Province of Ontario, enacts as

follows:

1. Subclause 1 (2) (d) (iv) of the Corporations Tax Act, being

chapter 97 of the Revised Statutes of Ontario, 1980, as re-

enacted by the Statutes of Ontario, 1984, chapter 29, section 1

and amended by 1985, chapter 11, section 1, is repealed and
the following substituted therefor:

(iv) where subclause (i) applies,

(A) the other provision shall be deemed to

apply for the purposes of the application

of sections 12 and 12.2, subsection

13 (7), section 20, subparagraphs

53 (2) (c) (vi), (vii) and (viii) and
53 (2) {h) (ii), (iii) and (iv), sections 56

and 60, subparagraph 66.1 (6) {b) (xi),

section 88, paragraph 95 (1) (/), subsec-

tion 96 (2.1), paragraphs 111 (1) {e) and
127.2 (6) {a), subsections 127.2 (8) and
127.3 (6), paragraph 133 (8) {b), subsec-

tion 137 (4.3), section 138, paragraph
138.1 (1) {k) and section 248 of the

Income Tax Act (Canada) for the pur- RS-C. 1952,

poses of this Act,

(B) subsections 192 (4.1) and 194 (4.1) of

the Income Tax Act (Canada) shall be
deemed to apply for the purposes of the

application of clause 89 (1) (c) (ii) (C) of

that Act for the purposes of this Act,

and

(C) the other provision shall not apply for

the purposes of the application of any
provision of the Income Tax Act (Cana-
da), other than a section, subsection,

148
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paragraph, subparagraph or clause re-

ferred to in sub-subclause (A) or (B),

for the purposes of this Act.

2,—(1) Subsection 16 (lb) of the said Act, as enacted by the

Statutes of Ontario, 1983, chapter 29, section 5, is repealed.

(2) Subsection 16 (2) of the said Act, as amended by the

Statutes of Ontario, 1983, chapter 29, section 5, is repealed.

3.—(1) Clause 17 (1) (a) of the said Act is repealed and the

following substituted therefor:

(a) a natural accumulation of petroleum or natural gas,

oil or gas well, mineral resource or timber limit; or

(2) Subclause 17 (2) (a) (i) of the said Act is repealed and the

following substituted therefor:

(i) natural accumulations of petroleum or natural

gas, oil or gas wells or mineral resources in

which the corporation has an interest, or

4.—(1) Subsection 18 (14) of the said Act, as re-enacted by

the Statutes of Ontario, 1981, chapter 37, section 6 and

amended by the Statutes of Ontario, 1983, chapter 29, section

7, is further amended by striking out "section 18a" in the first

line and inserting in lieu thereof "in sections 18a and 18b".

(2) Subsection 18 (14) of the said Act, as re-enacted by the

Statutes of Ontario, 1981, chapter 37, section 6 and amended
by the Statutes of Ontario, 1983, chapter 29, section 7, is fur-

ther amended by adding thereto the following clauses:

(aa) "assistance" has the meaning given to that expres-
R.s.c. 1952, sion by paragraph 66 (15) (a.l) of the Income Tax

Act (Canada);

(ca) "flow-through share" has the meaning given to that

expression by paragraph 66 (15) (^.1) of the Income
Tax Act (Canada) and includes a share issued pur-

suant to an agreement entered into by a corporation

after the 28th day of February, 1986 and before the
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1st day of January, 1987 which qualifies as a "flow-

through share" for the purposes of that Act;

(ia) "selling instrument" has the meaning given to that

expression by paragraph 66 (15) (h.l) of the Income
Tax Act (Canada).

(3) Clause 18 (14) (e) of the said Act, as re-enacted by the

Statutes of Ontario, 1981, chapter 37, section 6, is amended by
striking out '^paragraph 66 (15) (^.1)" in the second line and
inserting in lieu thereof ^'subsection 248 (1)".

5. The said Act is amended by adding thereto the following

section:

18b. Subsections 66 (12.6) to (12.73), (16) and (17) of the Application

Income Tax Act (Canada) are applicable for the purposes of r.s.c. 1952,

this Act in so far as they apply to corporations, except that in c- i48,

the application thereof, to (12 73'),

(16) and (17)

(a) references to "the Minister" in subsections

66 (12.68), (12.69) and (12.73) of that Act shall be
read as references to the Minister of National Rev-
enue;

(b) the reference to "this Part" in subsection 66 (12.71)

of that Act shall be read as a reference to Part II of

this Act; and

(c) a prescribed form referred to in subsection

66 (12.68), (12.69) or (12.7) of that Act that was
required to be filed, and that was filed, on or before

the 19th day of March, 1987, shall be deemed to

have been filed at the time required under that sub-

section.

6. The said Act is further amended by adding thereto the

following section:

19a. Section 66.6 of the Income Tax Act (Canada) is Application

applicable for the purposes of this Act with the references r.s.c. 1952,

therein to "this Part" read as references to Part II of this Act. c. i48,

s. 66.6

7. Clause 21 (1) (a) of the said Act is repealed and the

following substituted therefor:
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(a) subsection (1.1) and paragraph (2) (b) thereof are

not applicable; and

R.S.C. 1952,

c. 148

Idem

Application

of

R.S.C. 1952,

c. 148, s. 88

(1) (e.2)

8. Clause 22 (b) of the said Act, as re-enacted by the

Statutes of Ontario, 1983, chapter 29, section 8, is repealed

and the following substituted therefor:

(b) an amount determined in accordance with the rules

provided in paragraph 81 (1) (b), (c), (/) or (m) of

the Income Tax Act (Canada).

9.—(1) Subsection 23 (3) of the said Act, as re-enacted by
the Statutes of Ontario, 1985, chapter 11, section 8, is repealed

and the following substituted therefor:

(3) Paragraphs 87 (2) (y.l), (z), (cc) and (pp) and
88 (1) (e.l) of the Income Tax Act (Canada) are not applic-

able for the purposes of this Act.

(2) Subsection 23 (4) of the said Act, as amended by the

Statutes of Ontario, 1985, chapter 11, section 8, is repealed

and the following substituted therefor:

(4) Paragraph 88 (1) (e.2) of the Income Tax Act (Canada)
shall, in its application for the purposes of this Act, be read

without reference therein to paragraphs 87 (2) (y.l), {cc) and

(pp) of the said Act, and as though the reference therein to

paragraph 87 (2) (p) were a reference to subsection (2) of this

section.

Application

of

R.S.C. 1952,

c. 148, s. 96

(2.1) (b) (iv)

(A)

10. Section 25 of the said Act, as amended by the Statutes

of Ontario, 1985, chapter 11, section 10, is further amended by
adding thereto the following subsection:

(6) For the purposes of this Act, the amount referred to in

clause 96 (2.1) (b) (iv) (A) of the Income Tax Act (Canada)
shall equal the corporation's share of the foreign exploration

and development expenses incurred by the partnership in the

fiscal period that are deductible in computing income for the

purposes of this Act.

11. Section 27 of the said Act, as amended by the Statutes

of Ontario, 1984, chapter 29, section 8 and 1986, chapter 39,

section 8, is further amended by adding thereto the following

subsections:

Rs"c 1952 ^^^ Subparagraph 110 (1) (/) (i) of the Income Tax Act

c. 148, ' (Canada) is not applicable for the purposes of this Act.
s. 110 (1)(/)
(i)
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(9) For the purposes of this Act, the amount referred to in
J^^^"

subclause 111 (1) (e) (ii) (C) (I) of the Income Tax Act (Cana- c. 148^

da) shall equal the corporation's share of the foreign explor- f.^]\^}L
ation and development expenses incurred by the partnership (fj

in that fiscal period that are deductible in computing income

for the purposes of this Act.

12. Subsection 29 (1) of the said Act, as amended by the

Statutes of Ontario, 1985, chapter 11, section 12, is further

amended by striking out "and" at the end of clause (a), by

adding ''and" at the end of clause (b) and by adding thereto

the following clause:

(c) in the application of paragraph 115 (1) (d) of the

Income Tax Act (Canada), no deduction is permit-

ted with respect to an amount referred to in sub-

paragraph 110 (1) (/) (i) of that Act.

13.—(1) Clauses 40 (2) (c) and (d) of the said Act, as

enacted by the Statutes of Ontario, 1985, chapter 11, section

19, are repealed and the following substituted therefor:

(c) subparagraph (b) (i) shall be read in its entirety as

"the 7 year period referred to in clause 73 (7) (b),

where that clause applies"; and

(d) subparagraph (b) (ii) shall be read in its entirety as

"the period referred to in clause 73 (7) (c), in any

other case".

(2) Clause 40 (5) (b) of the said Act, as enacted by the Stat-

utes of Ontario, 1983, chapter 29, section 15, is repealed and
the following substituted therefor:

(b) the reference in clause (C) of the said subparagraph

to "this Part" shall be read as a reference to Part II

of this Act, and the said clause shall be read with-

out reference to the words "determined without ref-

erence to section 123.2".

14. Clause 49 (1) (a) of the said Act, as re-enacted by the

Statutes of Ontario, 1981, chapter 37, section 9, is repealed

and the following substituted therefor:

(a) a corporation referred to in paragraph 149 (1) (c),

(d), (e), (/), (/i.l), (0, 0'), (^), W, (n), (o), (o.l),

{o.2) or (o.3) of the Income Tax Act (Canada).
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15. Subsection 54 (2c) of the said Act, as enacted by the

Statutes of Ontario, 1983, chapter 29, section 18, is repealed

and the following substituted therefor:

Idem (2c) For the purposes of this Part, "any other surplus" at

the close of a taxation year includes, in addition to any other

amount included therein by virtue of this section,

(a) all amounts, other than accounts payable referred

to in subsection 53 (la), owing by the corporation in

respect of expenses deductible by the corporation in

the calculation of its income subject to tax under

Part II, if the amounts are owing to a person with

whom the corporation was not dealing at arm's

length at the time the liability was incurred; and

(b) dividends declared,

which were unpaid at the close of the preceding taxation year

and remain unpaid and owing to a person with whom the cor-

poration was not dealing at arm's length at the close of the

taxation year.

16. Subsection 61 (4) of the said Act, as enacted by the

Statutes of Ontario, 1981, chapter 37, section 13 and amended
by the Statutes of Ontario, 1983, chapter 29, section 19 and

1986, chapter 39, section 13, is repealed and the following

substituted therefor:

Where (4) Subscctions (1) and (2) do not apply to a corporation
corporation is,
associated WnCre,
with or

pamiersh?p
^

(^) the Corporation is associated with one or more other

corporations and the aggregate of the taxable paid-

up capital of the corporation and of each corpora-

tion with which it is associated exceeds $1,000,000

or $2,000,000 with respect to a loss year of the cor-

poration as defined in subsections (5) and (6); or

(b) the corporation is a member of a partnership or a

connected partnership and the aggregate of,

(i) the taxable paid-up capital of the corporation,

and

(ii) the aggregate of the shares of the taxable

paid-up capital of the partnership or the con-

nected partnership that are allocable under

subsection 53 (4) to each person related to the

corporation, to the extent that such amounts
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are not already included in the taxable paid-

up capital of the corporation by virtue of

clause 53 (4) (c) or clause (a) of this sub-

section,

exceeds $1,000,000 or $2,000,000 with respect to a

loss year of the corporation as defined in sub-

sections (5) and (6).

17. The said Act is further amended by adding thereto the

following section:

61a.—(1) In this section, "a corporation that is a farm
equipment dealer" means a corporation whose principal busi-

ness throughout the taxation year is the retail sale, leasing or

servicing of farm equipment, or any combination thereof, but

does not include a corporation substantially all of the business

of which throughout the taxation year is the servicing of farm
equipment.

Farm equip-

ment dealer

(2) Notwithstanding subsections 58 (1) and 59 (1), the tax Capital tax

payable under this Part by a corporation that is a farm equip- S equip-

ment dealer for each of its first two taxation years commenc- ment dealer

ing after the 31st day of December, 1986 and before the 1st

day of January, 1989, shall be,

(a) where the amount subject to tax under this Part

does not exceed $3,000,000, the lesser of,

(i) $200, and

(ii) either,

(A) where the corporation is otherwise eligi-

ble to pay tax under subsection 61 (1) or

(2), the tax that would be payable there-

under, or

(B) in any other case, the tax otherwise pay-

able under this Part calculated under
subsections 58 (1) and 59 (1); and

(b) where the amount subject to tax under this Part is

in excess of $3,000,000, the lesser of.

(i) the aggregate of,

(A) $200, and
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(B) the tax that would be payable, under

subsections 58 (1) and 59 (1), but not

section 61, if the amount subject to tax

under this Part was the amount of such

excess, and

(ii) the tax otherwise payable under subsections

58 (1) and 59 (1).

18.—(1) Subsection 73 (2) of the said Act, as re-enacted by

the Statutes of Ontario, 1984, chapter 29, section 20, is

amended by striking out "or farm loss" in the third line and

inserting in lieu thereof "farm loss or limited partnership

loss".

(2) Subsection 73 (3) of the said Act, as amended by the

Statutes of Ontario, 1984, chapter 29, section 20, is further

amended by striking out "or farm loss" in the amendment of

1984 and inserting in lieu thereof "farm loss or limited part-

nership loss".

(3) Subsection 73 (4) of the said Act, as amended by the

Statutes of Ontario, 1984, chapter 29, section 20, is further

amended by striking out "or farm loss" in the amendment of

1984 and inserting in lieu thereof "farm loss or limited part-

nership loss".

(4) Subclause 73 (7) (a) (iv) of the said Act is repealed and

the following substituted therefor:

(iv) has filed with the Minister a waiver in a pre-

scribed form on or before the later of,

(A) the expiry of a four-year period com-

mencing on the day of mailing of a

notice of an original assessment or of a

notification that no tax is payable for a

taxation year, and

(B) the latest day such a waiver could be

filed under this Act for any previous tax-

ation year, or

(5) Clause 73 (7) (b) of the said Act, as re-enacted by the

Statutes of Ontario, 1984, chapter 29, section 20, is amended
by striking out "eight" in the flrst line and inserting in lieu

thereof "seven".
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(6) Clause 73 (7) (c) of the said Act, as enacted by the Stat-

utes of Ontario, 1984, chapter 29, section 20, is repealed and

the following substituted therefor:

(c) in any other case, on or before the later of,

(i) the expiry of a four-year period commencing
on the day of mailing of a notice of the origi-

nal assessment or of a notification that no tax

is payable for the taxation year, and

(ii) the latest day on which a reassessment, addi-

tional assessment or assessment can be made
under any predecessor of this clause for any

previous taxation year.

19. Subsection 91 (4) of the said Act is repealed.

20.—(1) This Act, except as provided in subsections (2) to ^"™"^°^*'

(20), comes into force on the day it receives Royal Assent. application

(2) Subsection 27 (8) of the said Act, as enacted by section "«"•

11 of this Act, and section 12 of this Act shall be deemed to

have come into force on the 1st day of January, 1982, and

apply with respect to taxation years of corporations ending

after the 31st day of December, 1981.

(3) Section 9 shall be deemed to have come into force on the ^^*'"

1st day of January, 1985, and applies with respect to taxation

years of corporations ending after the 31st day of December,

1984.

(4) Section 3 and subsection 4 (3) shall be deemed to have wem

come into force on the 1st day of April, 1985, and apply with

respect to taxation years of corporations ending after the 31st

day of March, 1985.

(5) Subclause 1 (2) (d) (iv) of the said Act, other than sub- "em

subclause (B) thereof, as re-enacted by section 1 of this Act,

shall be deemed to have come into force on the 23rd day of

May, 1985, except as provided in subsections (10) and (12),

and in the application thereof, the "other provision" referred

to in sub-subclause (A) shall apply for the purposes of the

application of subsection 13 (7) of the Income Tax Act (Canada) ^•^•^- ^^^^'

for the purposes of the said Act only with respect to property

acquired by a corporation after the 22nd day of May, 1985,

other than property acquired by the corporation before the 1st

day of January, 1986 pursuant to a written agreement entered

into by the corporation before the 23rd day of May, 1985.
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Idem (6) Sub-subclause 1 (2) (d) (iv) (B) of the said Act, as

enacted by section 1 of ttiis Act, shall be deemed to have come
into force on the 24th day of May, 1985.

wem (7) Section 6 shall be deemed to have come into force on the

20th day of July, 1985, and applies with respect to taxation

years of corporations ending after the 19th day of July, 1985.

wem (8) Section 14 shall be deemed to have come into force on

the 1st day of November, 1985.

Wem (9) Section 7 shall be deemed to have come into force on the

22nd day of November, 1985.

Wem (10) The reference to subparagraph 66.1 (6) (b) (xi) of the

Income Tax Act (Canada) in sub-subclause 1 (2) (d) (iv) (A) of

the said Act, as enacted by section 1 of this Act, shall be

deemed to have come into force on the 1st day of December,

1985, and applies with respect to expenditures made after the

30th day of November, 1985.

Wem (11) Section 8 shall be deemed to have come into force on
the 1st day of January, 1986, and applies with respect to taxa-

tion years of corporations ending after the 31st day of Decem-
ber, 1985.

Wem (12) The reference to subsection 96 (2.1) and paragraph
R.s.c. 1952, 111 (1) (g) of the Income Tax Act (Canada) in sub-subclause

1 (2) (d) (iv) (A) of the said Act, as enacted by section 1 of this

Act, section 10 of this Act, subsection 27 (9) of the said Act, as

enacted by section 11 of this Act and subsections 18 (1), (2) and

(3) of this Act shall be deemed to have come into force on the

26th day of February, 1986.

Wem (13) Section 15 shall be deemed to have come into force on

the 26th day of February, 1986, and applies with respect to lia-

bilities incurred by corporations in taxation years commencing
after the 25th day of February, 1986.

Idem (14) Subsection 4 (1) of this Act and clause 18 (14) (ca) of

the said Act, as enacted by subsection 4 (2) of this Act, shall be

deemed to have come into force on the 1st day of March, 1986.

Idem (15) Clauses 18 (14) (aa) and (ia) of the said Act, as enacted

by subsection 4 (2) of this Act, and the application of sub-

sections 66 (12.6) to (12.73) of the Income Tax Act (Canada) for

the purposes of the said Act, as enacted by section 5 of this

Act, shall be deemed to have come into force on the 1st day of

March, 1986, and apply with respect to expenses incurred after

the 28th day of February, 1986.
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(16) The application of subsections 66 (16) and (17) of the "«•"

Income Tax Act (Canada) for the purposes of the said Act, as RS.c. 1952,

enacted by section 5 of this Act, shall be deemed to have come
into force on the 1st day of March, 1986, with respect to fiscal

periods of partnerships ending after the 28th day of February,

1986.

(17) Section 19 shall be deemed to have come into force on wem

the 15th day of May, 1986.

(18) Sections 2 and 17 shall be deemed to have come into Wem

force on the 1st day of January, 1987.

(19) Subsection 13 (2) shall be deemed to have come into i***™

force on the 1st day of January, 1987, and applies with respect

to taxation years of corporations ending after the 31st day of

December, 1986.

(20) Subsections 13 (1) and 18 (4), (5) and (6) come into "«•»

force on the day this Act receives Royal Assent and apply with

respect to reassessments and assessments for taxation years of

corporations commencing after the day this Act receives Royal

Assent.

21. The short title of this Act is the Corporations Tax short title

Amendment Act, 1988.
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EXPLANATORY NOTES

GENERAL. The Bill implements the proposals contained in the Treasurer's Budget of

May 20th, 1987 and in addition provides for certain amendments to the administrative

provisions of the Mining Tax Act, including the prorating of deductions.

SECTION 1. The amendment to clause 1 (1) (k) of the Act deletes the reference in the

definition of "processing" to the manufacturing of non-metallic mineral substances being

carried on in Canada.

SECTION 2.—Subsection 1. The addition of subsections 3 (5a) to (5f) implements the

Budget proposal for a tax holiday of three years for new mines and for major expansions

of existing mines coming into existence or occuring after May 20th, 1987. TTie profit from

the new mine or major expansion is excluded from the determination of the operator's

profit for the taxation year. In determining the profit from the new mine or major

expansion, the operator must take into account all of the expenses and the related

processing allowance.

Subsection 2. New clauses 3 (6) (d) and (e) of the Act require the reduction of the

allowance for depreciation where the operator's taxation year is less than 365 days and
where processing and transportation assets are situated or used outside Canada.

Subsection 3. New clause 3 (10) (e) of the Act ensures that the undepreciated capital

cost of the operator's assets is reduced by any disallowed portion of depreciation under

clause 3 (6) (e) and subsection (15) of the Act.

Subsection 4. New subsections 3 (15) and (16) require the reduction of processing

expenses and the allowance for depreciation where mineral substances mined in Canada
outside Ontario are fed into an Ontario processing plant and where mineral substances

from Ontario mines not owned by the operator and mineral substances from non-Ontario

mines are fed into a processing plant in Canada outside Ontario. It also clarifies that cer-

tain expenses that are related to non-Canadian processing plants are not deductible.

SECTION 3.—Subsection 1. The effect of the re-enactment of clause 4 (3) (b) of the

Act is to make it clear that the operator of a specified uranium undertaking is eligible for

the same allowance for depreciation on mining assets acquired after April 9th, 1974 as

other operators.

Subsection 2. New subsection 4 (6) incorporates in the Act the disallowance of process-

ing costs incurred outside Canada for a specified uranium undertaking now found in the

regulations made under the Act.

SECTION 4. The amendments to section 9 of the Act reduce the time limit for making
reassessments, additional assessments and assessments of tax from six to four years after

the date of an original tax assessment and provide a transitional rule to ensure that later

years do not become statute-barred before prior years.

SECTION 5. Section 17 of the Act is repealed as redundant by reason of the authority

of the Lieutenant Governor in Council to remit tax in certain circumstances under the

Ministry of Revenue Act and the authority of the Minister under section 15 of the Act to

accept lesser amounts of tax in special circumstances.

SECTION 6. Authorizes regulations to be made to determine whether a mine project is

a new mine or a major expansion of an existing mine for the purposes of the new subsec-

tion 3 (5a) and clause 3 (6) (c).
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An Act to amend the Mining Tax Act

HER MAJESTY, by and with the advice and consent of the

Legislative Assembly of the Province of Ontario, enacts as

follows:

1. Clause 1 (1) (k) of the Mining Tax Act, being chapter 269

of the Revised Statutes of Ontario, 1980, as re-enacted by the

Statutes of Ontario, 1987, chapter 11, section 1, is amended by
striking out 'Mf the manufacturing is carried on in Canada' ' in

the fifth and sixth lines.

2.—(1) Section 3 of the said Act, as amended by the Stat-

utes of Ontario, 1987, chapter 11, section 3, is further

amended by adding thereto the following subsections:

(5a) If the operator so elects, the operator's profit for the Exemption
rc* new mine

taxation year shall not include the operator's profit, if any, as or' major

determined under subsection (5b), earned during that portion expansion of

of the exempt period that falls within the taxation year,
existmg mme

(a) from a new mine that has come into existence after

the 20th day of May, 1987; or

(b) from a major expansion of an existing mine that has

occurred after the 20th day of May, 1987,

in which the operator has an interest, upon the filing of a dec-

laration in the prescribed form with the operator's return

under subsection 7 (1) for the first taxation year in which a

portion of the exempt period occurs.

(5b) For the purposes of subsection (5a), the operator's oetermi-

profit shall be determined under subsection (5) as if the oper- profit

ator's interest in the new mine that has come into existence or

in the major expansion of the existing mine that has occurred

was the only mine in which the operator had an interest dur-

ing the taxation year provided that,

(a) the allowance for depreciation to be deducted under
clause (5) (h) shall be the amount equal to the
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Prorating

depreciation

allowance

Exempt
period

Commence-
ment of

production

aggregate of the maximum amounts calculated in

accordance with clauses (6) (a) and (b), subject to

clauses (6) (d) and (e) and subsection (15); and

(b) no amount shall be deducted in respect of the allow-

ance for depreciation of the operator calculated

under clause (6) (c),

in respect of depreciable property that can reasonably be con-

sidered to be used in connection with the new mine or with

the major expansion of the existing mine.

(5c) Where the number of days in the operator's taxation

year exceeds the number of days in the portion of the exempt

period that falls within that taxation year, the amount of the

operator's allowance for depreciation required to be deducted

in determining the operator's profit under subsection (5b)

shall be equal to that proportion of the allowance for depreci-

ation determined under clause (5b) (a) that the number of

days during the portion of the exempt period in the taxation

year is of 365.

(5d) In subsections (5a), (5c) and (5f), "exempt period"

means, in respect of a new mine that has come into existence

or a major expansion of an existing mine that has occurred,

the thirty-six month period commencing with the month dur-

ing which the new mine or the major expansion came into

production in reasonable commercial quantities.

(5e) For the purpose of subsection (5d), a new mine or a

major expansion of an existing mine shall be deemed to have

come into production in reasonable commercial quantities,

(a) in the case of a new mine, on the first day of the

month when the operator thereof first becomes
entitled to receive proceeds from the output of the

mine; and

Loss

(b) in the case of a major expansion of an existing

mine, on the first day that the rate of production of

mineral substances from the expanded mine

exceeded by at least 30 per cent the average daily

rate of production of mineral substances from the

mine during each of the five calendar years ending

immediately before the calendar year in which the

first outlay was made to expand the mine.

(5f) Where a determination under subsection (5b) produces

a loss for a new mine or a major expansion with respect to the

portion of the exempt period within the taxation year, sub-
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sections (5a) to (5e) do not apply for that new mine or major
expansion for the taxation year,

(2) Subsection 3 (6) of the said Act, as re-enacted by the

Statutes of Ontario, 1987, chapter 11, section 3, is amended by
striking out "and" at the end of clause (b) and by adding
thereto the following clauses:

(d) notwithstanding clauses (a), (b) and (e), subsection

(15) and clause 4 (3) (b), where the operator's tax-

ation year is less than 365 days, an amount not

exceeding that proportion of the aggregate of the

amounts determined under clauses (a) and (e), sub-

section (15) and clause 4 (3) (b) in respect of

processing and transportation assets and clause (b)

in respect of mining assets that the number of days

in the taxation year is of 365; and

(e) notwithstanding clause (a), where processing assets

are situated outside Canada or assets for transport-

ing processed mineral substances are used outside

Canada, an amount not exceeding that proportion

of the amount determined under clause (a),

(i) in respect of processing assets, that the value

of mineral substances mined in Ontario is to

the total value of mineral substances fed into

the processing plant situated outside Canada,
or

(ii) in respect of assets used for transporting

processed mineral substances, that the value

of processed product derived from output is of

the total value of processed product trans-

ported by those assets.

(3) Subsection 3 (10) of the said Act, as re-enacted by the

Statutes of Ontario, 1987, chapter 11, section 3, is amended by
striking out "and" at the end of clause (c), adding "and" at

the end of clause (d) and by adding thereto the following

clause:

(e) the total of the amounts not deductible under this

Act as a result of the application of clause (6) (e) or

subsection (15) in respect of an allowance for depre-

ciation.

(4) Section 3 of the said Act, as amended by the Statutes of

Ontario, 1987, chapter 11, section 3, is further amended by
adding thereto the following subsections:
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Reduction in (15) Por the purposes of clauses (5) (b), (c), (d), (e), (i)

Sf''""^ and (j), (5b) (a) and (6) (a), where a processing plant owned
and operated by the operator is,

(a) located in Ontario, the amount of the operator's

expenses, outlays or allowances relating to process-

ing shall be reduced by the proportion that the

value of the input of mineral substances mined in

Canada outside Ontario is of the total value of the

input of mineral substances to the processing plant;

or

(b) located in Canada outside Ontario, the amount of

the operator's expenses, outlays or allowances shall

be reduced by the proportion that the aggregate of

the value of input of,

(i) mineral substances from Ontario mines, other

than mineral substances from the operator's

Ontario mines, and

(ii) mineral substances from mines located outside

Ontario, whether from the operator's mines

or not,

is of the total value of the input of mineral sub-

stances to the processing plant.

Processing (jg) No dcduction shall be made under clauses (5) (c), (d),

outside°*^^*^ (e) and (f) for expenses and outlays related to processing at an
Canada operator's processing plant located outside Canada.

3.—(1) Clause 4 (3) (b) of the said Act, as enacted by the

Statutes of Ontario, 1987, chapter 11, section 4, is repealed

and the following substituted therefor:

(b) the deduction allowed under clause 3 (5) (h) in

respect of processing assets situated in Canada,

assets for transporting processed mineral substances

to market from the point at which processing in

Canada is completed and mining assets acquired

prior to the 10th day of April, 1974, attributable to

the operation of a specified uranium undertaking,

shall not be,

(i) greater than the lesser of 15 per cent of the

capital cost and the undepreciated capital cost

of the assets as of the end of the taxation year

(before making any deduction under clause
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3 (5) (h) in respect of the assets for the tax-

ation year), and

(ii) less than the lesser of 5 per cent of the capital

cost of the assets as of the end of the taxation

year and the undepreciated capital cost of the

assets as of the end of the taxation year (be-

fore making any deduction under clause

3 (5) (h) in respect of the assets for the tax-

ation year); and

(2) Section 4 of the said Act, as amended by the Statutes of

Ontario, 1987, chapter 11, section 4, is further amended by
adding thereto the following subsection:

(6) Notwithstanding subsection 3 (5), where mineral sub- Processing

stances are transported outside Canada to be processed by or outiayr^

^"

on behalf of the operator, no deduction shall be made for incurred

expenses and outlays incurred outside Canada relating to the Canada

processing of the operator's output that is attributable to a

specified uranium undertaking in respect of a taxation year

ending after the 9th day of April, 1979.

4.—(1) Subclause 9 (1) (a) (iv) of the said Act, as enacted

by the Statutes of Ontario, 1987, chapter 11, section 9, is

repealed and the following substituted therefor:

(iv) has filed with the Minister a waiver in the pre-

scribed form on or before the later of,

(A) the expiry of a four-year period com-
mencing on the day of mailing of the

notice of an original assessment, and

(B) the latest day such a waiver could be

filed under this Act for any previous tax-

ation year; and

(2) Clause 9 (1) (b) of the said Act, as enacted by the Stat-

utes of Ontario, 1987, chapter 11, section 9, is repealed and the

following substituted therefor:

(b) in any other case, on or before the later of.
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(i) the expiry of a four-year period commencing
on the day of mailing of the original notice of

assessment, and

(ii) the latest day on which a reassessment, addi-

tional assessment or assessment can be made
under any predecessor of this clause for any

previous taxation year,

Commence-
ment

Idem

5. Section 17 of the said Act is repealed.

6. Clause 26 (1) (g) of the said Act, as re-enacted by the

Statutes of Ontario, 1987, chapter 11, section 22, is repealed

and the following substituted therefor:

(g) prescribing the manner of determining and the mat-

ters to be taken into account in determining

whether there is a mine project that is a new mine

or a major expansion of an existing mine for the

purposes of subsection 3 (5a) and clause 3 (6) (c)

and the time at which a mine project is completed

for the purposes of clause 3 (6) (c).

7.—(1) Except as provided in subsections (2) to (4), this Act

comes into force on the day it receives Royal Assent.

(2) Subsection 2 (1) and section 6 shall be deemed to have

come into force on the 21st day of May, 1987, and apply in

respect of taxation years ending after the 20th day of May,
1987.

Idem

Idem

Short title

(3) Section 1, subsections 2 (2), (3) and (4) and section 3 shall

be deemed to have come into force on the 1st day of April,

1986, and apply in respect of taxation years enduig after the

31st day of March, 1986.

(4) Section 4 comes into force on the day this Act receives

Royal Assent and applies to assessments, reassessments and

additional assessments for taxation years of operators com-

mencing after the day this Act receives Royal Assent.

8. The short title of this Act is the Mining Tax Amendment
Act, 1987,
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An Act to amend the Mining Tax Act

HER MAJESTY, by and with the advice and consent of the

Legislative Assembly of the Province of Ontario, enacts as

follows:

1. Clause 1 (1) (k) of the Mining Tax Act, being chapter 269

of the Revised Statutes of Ontario, 1980, as re-enacted by the

Statutes of Ontario, 1987, chapter 11, section 1, is amended by
strilcing out "if the manufacturing is carried on in Canada" in

the fifth and sixth lines.

existing mine

2.—(1) Section 3 of the said Act, as amended by the Stat-

utes of Ontario, 1987, chapter 11, section 3, is further

amended by adding thereto the following subsections:

(5a) If the operator so elects, the operator's profit for the Exemption
rc * new mine

taxation year shall not include the operator's profit, if any, as or major

determined under subsection (5b), earned during that portion ^^P^f^*|°".°^

of the exempt period that falls within the taxation year,

(a) from a new mine that has come into existence after

the 20th day of May, 1987; or

(b) from a major expansion of an existing mine that has

occurred after the 20th day of May, 1987,

in which the operator has an interest, upon the filing of a dec-

laration in the prescribed form with the operator's return

under subsection 7 (1) for the first taxation year in which a

portion of the exempt period occurs.

(5b) For the purposes of subsection (5a), the operator's Determi-

profit shall be determined under subsection (5) as if the oper- profit

ator's interest in the new mine that has come into existence or

in the major expansion of the existing mine that has occurred

was the only mine in which the operator had an interest dur-

ing the taxation year provided that,

(a) the allowance for depreciation to be deducted under

clause (5) (h) shall be the amount equal to the
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Prorating

depreciation

allowance

Exempt
period

Commence-
ment of

production

aggregate of the maximum amounts calculated in

accordance with clauses (6) (a) and (b), subject to

clauses (6) (d) and (e) and subsection (15); and

(b) no amount shall be deducted in respect of the allow-

ance for depreciation of the operator calculated

under clause (6) (c),

in respect of depreciable property that can reasonably be con-

sidered to be used in connection with the new mine or with

the major expansion of the existing mine.

(5c) Where the number of days in the operator's taxation

year exceeds the number of days in the portion of the exempt
period that falls within that taxation year, the amount of the

operator's allowance for depreciation required to be deducted

in determining the operator's profit under subsection (5b)

shall be equal to that proportion of the allowance for depreci-

ation determined under clause (5b) (a) that the number of

days during the portion of the exempt period in the taxation

year is of 365.

(5d) In subsections (5a), (5c) and (5f), "exempt period"

means, in respect of a new mine that has come into existence

or a major expansion of an existing mine that has occurred,

the thirty-six month period commencing with the month dur-

ing which the new mine or the major expansion came into

production in reasonable commercial quantities.

(5e) For the purpose of subsection (5d), a new mine or a

major expansion of an existing mine shall be deemed to have

come into production in reasonable commercial quantities,

(a) in the case of a new mine, on the first day of the

month when the operator thereof first becomes
entitled to receive proceeds from the output of the

mine; and

Loss

(b) in the case of a major expansion of an existing

mine, on the first day that the rate of production of

mineral substances from the expanded mine

exceeded by at least 30 per cent the average daily

rate of production of mineral substances from the

mine during each of the five calendar years ending

immediately before the calendar year in which the

first outlay was made to expand the mine.

(5f) Where a determination under subsection (5b) produces

a loss for a new mine or a major expansion with respect to the

portion of the exempt period within the taxation year, sub-
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sections (5a) to (5e) do not apply for that new mine or major

expansion for the taxation year.

(2) Subsection 3 (6) of the said Act, as re-enacted by the

Statutes of Ontario, 1987, chapter 11, section 3, is amended by

striking out "and" at the end of clause (b) and by adding

thereto the following clauses:

(d) notwithstanding clauses (a), (b) and (e), subsection

(15) and clause 4 (3) (b), where the operator's tax-

ation year is less than 365 days, an amount not

exceeding that proportion of the aggregate of the

amounts determined under clauses (a) and (e), sub-

section (15) and clause 4 (3) (b) in respect of

processing and transportation assets and clause (b)

in respect of mining assets that the number of days

in the taxation year is of 365; and

(e) notwithstanding clause (a), where processing assets

are situated outside Canada or assets for transport-

ing processed mineral substances are used outside

Canada, an amount not exceeding that proportion

of the amount determined under clause (a),

(i) in respect of processing assets, that the value

of mineral substances mined in Ontario is to

the total value of mineral substances fed into

the processing plant situated outside Canada,
or

(ii) in respect of assets used for transporting

processed mineral substances, that the value

of processed product derived from output is of

the total value of processed product trans-

ported by those assets.

(3) Subsection 3 (10) of the said Act, as re-enacted by the

Statutes of Ontario, 1987, chapter 11, section 3, is amended by

striking out "and" at the end of clause (c), adding "and" at

the end of clause (d) and by adding thereto the following

clause:

(e) the total of the amounts not deductible under this

Act as a result of the application of clause (6) (e) or

subsection (15) in respect of an allowance for depre-

ciation.

(4) Section 3 of the said Act, as amended by the Statutes of

Ontario, 1987, chapter 11, section 3, is further amended by
adding thereto the following subsections:
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Reduction in (15) Por the purposes of clauses (5) (b), (c), (d), (e), (i)

processing ^^^
^^^^ ^^^^ ^^^ ^^^ ^^^ ^^^^ where a processing plant owned

and operated by the operator is,

(a) located in Ontario, the amount of the operator's

expenses, outlays or allowances relating to process-

ing shall be reduced by the proportion that the

value of the input of mineral substances mined in

Canada outside Ontario is of the total value of the

input of mineral substances to the processing plant;

or

(b) located in Canada outside Ontario, the amount of

the operator's expenses, outlays or allowances shall

be reduced by the proportion that the aggregate of

the value of input of,

(i) mineral substances from Ontario mines, other

than mineral substances from the operator's

Ontario mines, and

(ii) mineral substances from mines located outside

Ontario, whether from the operator's mines

or not,

is of the total value of the input of mineral sub-

stances to the processing plant.

Processing (16) No dcduction shall be made under clauses (5) (c), (d),

outside"'^^^^ (e) and (f) for expenses and outlays related to processing at an
Canada operator's processing plant located outside Canada.

3.—(1) Clause 4 (3) (b) of the said Act, as enacted by the

Statutes of Ontario, 1987, chapter 11, section 4, is repealed

and the following substituted therefor:

(b) the deduction allowed under clause 3 (5) (h) in

respect of processing assets situated in Canada,

assets for transporting processed mineral substances

to market from the point at which processing in

Canada is completed and mining assets acquired

prior to the 10th day of April, 1974, attributable to

the operation of a specified uranium undertaking,

shall not be,

(i) greater than the lesser of 15 per cent of the

capital cost and the undepreciated capital cost

of the assets as of the end of the taxation year

(before making any deduction under clause
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3 (5) (h) in respect of the assets for the tax-

ation year), and

(ii) less than the lesser of 5 per cent of the capital

cost of the assets as of the end of the taxation

year and the undepreciated capital cost of the

assets as of the end of the taxation year (be-

fore making any deduction under clause

3 (5) (h) in respect of the assets for the tax-

ation year) ; and

(2) Section 4 of the said Act, as amended by the Statutes of

Ontario, 1987, chapter 11, section 4, is further amended by
adding thereto the following subsection:

(6) Notwithstanding subsection 3 (5), where mineral sub- Processing

stances are transported outside Canada to be processed by or omiayf
^
^"

on behalf of the operator, no deduction shall be made for incurred

expenses and outlays incurred outside Canada relating to the Canada

processing of the operator's output that is attributable to a

specified uranium undertaking in respect of a taxation year

ending after the 9th day of April, 1979.

4.—(1) Subclause 9 (1) (a) (iv) of the said Act, as enacted

by the Statutes of Ontario, 1987, chapter 11, section 9, is

repealed and the following substituted therefor:

(iv) has filed with the Minister a waiver in the pre-

scribed form on or before the later of,

(A) the expiry of a four-year period com-
mencing on the day of mailing of the

notice of an original assessment, and

(B) the latest day such a waiver could be
filed under this Act for any previous tax-

ation year; and

(2) Clause 9 (1) (b) of the said Act, as enacted by the Stat-

utes of Ontario, 1987, chapter 11, section 9, is repealed and the

following substituted therefor:

(b) in any other case, on or before the later of.
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(i) the expiry of a four-year period commencing
on the day of mailing of the original notice of

assessment, and

(ii) the latest day on which a reassessment, addi-

tional assessment or assessment can be made
under any predecessor of this clause for any

previous taxation year,

Commence-
ment

Idem

5. Section 17 of the said Act is repealed.

6. Clause 26 (1) (g) of the said Act, as re-enacted by the

Statutes of Ontario, 1987, chapter 11, section 22, is repealed

and the following substituted therefor:

(g) prescribing the manner of determining and the mat-

ters to be taken into account in determining

whether there is a mine project that is a new mine
or a major expansion of an existing mine for the

purposes of subsection 3 (5a) and clause 3 (6) (c)

and the time at which a mine project is completed

for the purposes of clause 3 (6) (c).

7.—(1) Except as provided in subsections (2) to (4), this Act

comes into force on the day it receives Royal Assent.

(2) Subsection 2 (1) and section 6 shall be deemed to have

come into force on the 21st day of May, 1987, and apply in

respect of taxation years ending after the 20th day of May,
1987.

Idem

Idem

Short title

(3) Section 1, subsections 2 (2), (3) and (4) and section 3

shall be deemed to have come into force on the 1st day of

April, 1986, and apply in respect of taxation years ending after

the 31st day of March, 1986.

(4) Section 4 comes into force on the day this Act receives

Royal Assent and applies to assessments, reassessments and
additional assessments for taxation years of operators com-

mencing after the day this Act receives Royal Assent.

8. The short title of this Act is the Mining Tax Amendment
Act, 1988.
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EXPLANATORY NOTES

The Bill brings the concept of "Commercial Vehicle Operator's Registration" or

"CVOR" under the Highway Traffic Act. This concept is tied into the proposed Truck

Transportation Act, 1987. In addition, amendments incorporating National Safety Code

provisions are being added.

SECTION 1. Subsection 7 (6) of the Act authorizes the Minister to refuse to issue or

validate vehicle permits for vehicles covered by specified Acts unless the owner of the

vehicle has an operating licence under a specified Act. The proposed Truck Transporta-

tion Act, 1987 is being added to the list of specified Acts.

SECTION 2. The proposed sections provide for the issuance of CVOR certificates. The
driving of commercial motor vehicles is, basically, prohibited unless the operator has a

CVOR certificate. The carrying of specified documents is mandated.

SECTION 3. Section 21 of the Act prohibits, among other things, possessing more than

one driver's licence issued under the Act. The exception set out in the new clause

21 (2) (a) is currently in subsection 21 (2) of the Act. The new clause 21 (2) (b) is a new
concept. Subsection 21 (3) is new.

SECTION 4. Section 30 of the Act was recast to simplify the structure, clarify the intent

and to incorporate references to CVOR certificates. Some changes are necessary to

reflect the existence of the proposed CVOR system.

SECTION 5.—Subsection 1. The subsections are re-enacted to update the reference to

the new Photo Card licences and to clarify intent.

Subsection 2. The amendment expands the definition of "driver's licence" to clarify that

an out-of-province licence may be suspended where a driver fails a breathalizer test.

SECTIONS 6, 8 and 14. Updating the Act to anticipate the enactment of the proposed

Truck Transportation Act, 1987.

SECTION 7. The new section 90a of the Act requires truck drivers to inspect their

vehicles and trailers and to report any problems to the business operator. A truck or

trailer that does not meet the prescribed standards shall not be driven or towed, as the

case may be.

SECTION 9. The new section 165a of the Act sets out the frame work to control the

number of hours that truck drivers or bus drivers may work in any prescribed period.

SECTION 10. Section 166 of the Act provides that a motor vehicle owner is jointly

liable with the driver of the vehicle for damage caused through negligence. The added
provision imposes a similar liability on the operator of a commercial motor vehicle who
may not be the owner of the vehicle. •

SECTIONS 11 and 12. Complementary to section 2 of the Bill.

SECTION 13. The amendment corrects an internal reference and is complementary to

section 4 of the Bill.

SECTION 15. The new section 194b permits Ministry officers to check records that are

required to be kept.
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An Act to amend the Highway Traffic Act

HER MAJESTY, by and with the advice and consent of the

Legislative Assembly of the Province of Ontario, enacts as

follows:

1. Subsection 7 (6) of the Highway Traffic Act, being chap-

ter 198 of the Revised Statutes of Ontario, 1980, is amended by

striking out "or" at the end of clause (a), by adding "or" at

the end of clause (b) and by adding thereto the following

clause:

(c) as a public truck within the meaning of the Truck i987, c.

Transportation Act, 1987,

2. The said Act is amended by adding thereto the foUowmg
sections:

15a.—(1) In this section and in sections 15d and 15e, Definitions

"commercial motor vehicle" does not include,

(a) an ambulance, a fire apparatus, a hearse, a casket

wagon, a mobile crane, a motor home, a vehicle

commonly known as a tow truck or a commercial

motor vehicle, other than a bus, having a registered

gross weight of not more than 4500 kilograms,

(b) a commercial motor vehicle leased for no longer

than thirty days by an individual for the transporta-

tion of goods kept for that individual's personal use

or the gratuitous carriage of passengers,

(c) a commercial motor vehicle operated under a per-

mit and number plates issued under a regulation

made under clause 7 (14) (f) or (fa) that is not

transporting passengers or goods.
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(d) a commercial motor vehicle operated under the

authority of an In-Transit permit, and

(e) a bus that is used for personal purposes without

compensation;

"CVOR certificate" means a Commercial Vehicle Operator's

Registration Certificate issued under this Act;

"operator" means the person responsible for the operation of

a commercial motor vehicle including the conduct of the

driver of, and the carriage of goods or passengers, if any, in

the vehicle or combination of vehicles;

"owner-driver authority" means an owner-driver authority
1987, c. ... issued under the Truck Transportation Act, 1987

\

"single-source authority" means a single-source authority

issued under the Truck Transportation Act, 1987.

^"^9^ (2) No person shall drive or operate a commercial motor

required vehicle on a highway unless the operator is the holder of a

CVOR certificate that is not under suspension.

Documents (3) Every driver of a commercial motor vehicle shall carry
to be carried ,, • • , r

the original or a copy of,

(a) the CVOR certificate issued to the operator of the

vehicle;

(b) the lease of the vehicle meeting the requirements of

subsection (5) if it is a leased vehicle; or

(c) the applicable contract or the notice thereof, as

filed with the Ministry, meeting the requirements of

subsection (5) if the vehicle is operated under an
owner-driver authority or single-source authority,

and where the operator has been issued fleet limitation certifi-

cates, a fleet limitation certificate.

Documents (4) Evcry driver of a commercial motor vehicle shall, upon

surrendered the demand of a police officer, surrender for inspection the

documents that are required under subsection (3) to be

carried.

Requirements (5) Every Icasc, contract or notice of contract carried under

contract subsection (3) shall clearly identify the vehicle involved, the

parties thereto and their addresses, the operator of the vehicle

and the operator's CVOR certificate.
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(6) A commercial motor vehicle operated under the author- Deemed

ity of an owner-driver authority or single-source authority
°p^''^°'^

shall be deemed to be operated by the person or partnership

that contracted with the holder of the licence.

(7) For a commercial motor vehicle, for which an Ontario ?"''^yQ'S"

permit is not in force and which bears number plates from and certificate

is registered in another province or state, the motor vehicle

permit may be substituted for a CVOR certificate for the pur-

poses of subsections (2) and (3) if the operator of the com-
mercial motor vehicle is not the holder of a CVOR certificate.

15b.—(1) The Minister shall issue a CVOR certificate to Certificates

1SS116Q DV
every person who applies therefor in the prescribed form and Minister

meets the requirements of this Act and the regulations.

(2) The Minister may refuse to issue a CVOR certificate to Refusal to

1SS06

a partnership or corporation where a partner or officer thereof

is the holder of, or a partner or officer of a holder of, a

CVOR certificate that is under suspension or the subject of a

fleet restriction under subsection 30 (1) or (2).

(3) The Minister may refuse to issue a CVOR certificate to

an individual where the individual is a partner of a partnership

or officer of a corporation that is the holder of a CVOR cer-

tificate that is under suspension or the subject of a fleet

restriction under subsection 30 (1) or (2),

Idem

(4) No person, alone or in partnership, is entitled to hold ^^^

more than one CVOR certificate.
certificate

only

15c. Every corporate holder of a CVOR certificate shall changes

notify the Minister in writing, within fifteen days after any
change in the name, address or persons constituting the offic-

ers of the corporation, of the change made.

15d. In the absence of evidence to the contrary, where
there is no CVOR certificate, lease or contract applicable to a

commercial motor vehicle, the holder of the plate portion of

the permit for the vehicle shall be deemed to be the operator

for the purposes of sections 15c and 15e.

Person
deemed to

be operator

15e.—(1) Every person who gives up possession of a com- Retaining

mercial motor vehicle under a lease or contract shall retain a OTnTract

copy of the lease or contract in his place of business for a

period of one year after the termination of the lease or con-

tract.
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Where (2) A police officer who has reason to believe that a com-
contravention

^^j.^^^^ motor vehicle is being operated in contravention of
subs. 15a (2) subsection 15a (2) or 30 (3e) may,
or 30 (3e)

(a) detain the vehicle at any location that is reasonable

in the circumstances; and

Permit
suspended

(b) seize the permits and number plates for the vehicle,

until the vehicle can be moved without a contravention of this

Act occuring.

(3) Every permit seized under subsection (2) shall be
deemed to be under suspension for the purposes of section 33

while it is in the custody of the officer seizing it.

Lien

R.S.O. 1980,

c. 261

(4) The costs incurred in detaining a vehicle under subsec-

tion (2) are a lien on the vehicle, which may be enforced in

the manner provided by section 52 of the Mechanics' Lien

Act.

Court
application

Security

Return of
security

(5) The person entitled to possession of a vehicle that is

detained or the permits or plates of which are seized under

subsection (2) may apply to the District Court for an order

that the vehicle be released or the permits and plates

returned, as the case may be.

(6) On an application being made under subsection (5), the

Court may make the order applied for on condition that a

security, for the payment of any fine imposed, in such amount
as is determined by the Court but not exceeding $5,000 be

deposited with the Court.

(7) Every security deposited under subsection (6) shall be

returned.

(a) upon a final acquittal under all charges arising in

connection with the seizure or detention;

(b) where a charge is not laid within six months after

the seizure or detention, on the expiration of the six

month period; or

(c) upon a conviction arising in connection with the sei-

zure or detention, after withholding the amount of

the fine.

Offence 15f.—(1) Every person who contravenes subsection

15a (3) or (4), section 15c or 15e or a regulation made under
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section 15g is guilty of an offence and on conviction is liable

to a fine of not more than $500.

(2) Every person who contravenes subsection 15a (2) is ^dem

guilty of an offence and on conviction is liable to a fine of not

more than $2,000 or to imprisonment for a term of not more
than six months, or to both.

15g. The Lieutenant Governor in Council may make Regulations

regulations,

(a) prescribing forms;

(b) prescribing fees for the replacement of CVOR cer-

tificates;

(c) classifying persons and vehicles and exempting any
class of person or vehicle from any provision of sec-

tion 15a and prescribing conditions for any such

exemption;

(d) prescribing the qualifications required to obtain and
to hold CVOR certificates and authorizing the Min-
ister to waive such qualifications as are specified in

the regulations under the circumstances prescribed

therein;

(e) providing for the suspension or cancellation of

CVOR certificates where the prescribed qualifica-

tions or conditions are not maintained;

(f) respecting documents and information to be filed

with or supplied to the Ministry prior to the

issuance of CVOR certificates or as a condition of

retention thereof by the holders of CVOR certifi-

cates;

(g) requiring the attendance of certificate holders to

show why a certificate should not be cancelled or

suspended.

3. Subsection 21 (2) of the said Act is repealed and the

following substituted therefor:

(2) Notwithstanding clause (1) (e), a person may hold a Second

second driver's licence if the second licence is, licence

permitted

(a) issued solely to permit the licensee to obtain experi-

ence in the driving of a motorcycle for the purpose



Bill 86 fflGHWAY TRAFnC 1987

Definition

Registrar

may suspend,

cancel

licence, etc.

Restriction

of qualifying for a driver's licence that authorizes

him or her to drive a motorcycle; or

(b) required by any other province or territory of Can-

ada or any state of the United States of America
and has been issued in compliance with the law of

that province, territory or state.

(3) For the purposes of this section, "driver's licence"

includes a licence issued by any other province or territory of

Canada or by any state of the United States of America.

4.—(1) Subsections 30 (1), (2) and (3) of the said Act are

repealed and the following substituted therefor:

(1) The Registrar may suspend or cancel,

(a) the plate portion of a permit as defined in Part II;

(b) a driver's licence; or

(c) a CVOR certificate,

on the grounds of,

(d) misconduct for which the holder is responsible,

directly or indirectly, related to the operation or

driving of a motor vehicle;

(e) conviction of the holder for an offence referred to

in subsection 184 (1) or (la); or

(f) any other sufficient reason not referred to in clause

(d) or (e).

(2) As an alternative to a suspension or cancellation under

subsection (1), the Registrar may restrict the number of com-

mercial motor vehicles that may be operated by a holder of a

CVOR certificate during such period as the Registrar stipu-

lates.

New licence, (3) A pcrsou whosc permit, licence or certificate is under
etc not to \ / IT r ^

be issued suspcusiou is not entitled to be issued a certificate, licence or

plate portion of a permit, as the case may be.

[^eet (3a) Where a restriction is imposed under subsection (2),

o^ificates the Registrar shall issue to the holder of the CVOR certificate

fleet limitation certificates in a number equal to the number of

vehicles permitted to be operated.
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(3b) Every person whose permit for a motor vehicle is sus- offence

pended or cancelled and who, while prohibited from having

such a motor vehicle registered in his or her name, applies for

or procures the issue or has possession of the plate portion of

a permit for such a motor vehicle issued to him or her is guilty

of an offence and on conviction is liable,

(a) to a fine of not less than $40 and not more than

$200 where the vehicle is not a commercial motor
vehicle; or

(b) to a fine of not less than $100 and not more than

$1,000 where the vehicle is a commercial motor
vehicle,

or to imprisonment for a term of not more than thirty days, or

to both a fine and imprisonment.

(3c) Every person whose licence is suspended or cancelled ^^^"^

and who, while prohibited from driving a motor vehicle,

applies for or procures the issue to or has possession of any
portion of a licence other than a Photo Card portion issued to

him or her is guilty of an offence and on conviction is liable to

a fine of not less than $40 and not more than $200 and to

imprisonment for a term of not more than thirty days.

(3d) Every person whose CVOR certificate is suspended ^^^m

who applies for or procures the issue of a CVOR certificate to

him or her is guilty of an offence and on conviction is liable,

to a fine of not less than $100 and not more than $1,000 or to

imprisonment for a term of not more than thirty days, or to

both.

(3e) Every person, Wem

(a) in respect of whom a restriction is imposed under
subsection (2) who operates a commercial motor
vehicle in which a valid fleet limitation certificate is

not carried; or

(b) who operates a commercial motor vehicle without a

permit or certificate or when his or her permit or

certificate is under suspension,

is guilty of an offence and on conviction is liable to a fine of

not more than $2,000 or to imprisonment for a term of not

more than six months, or to both.

(3f) For the purposes of this section, "commercial motor Definition

vehicle" has the same meaning as defined in section 15a.
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(2) Subsection 30 (4) of the said Act is amended by inserting

after "Act" in the second line "the Truck Transportation Act,

198T\

Intent of

suspension

5.—(1) Subsections 30a (6), (10), (11) and (12) of the said

Act, as enacted by the Statutes of Ontario, 1981, chapter 72,

section 1, are repealed and the following substituted therefor:

(10) The suspension of a licence under this section is

intended to safeguard the licensee and the public and does not

constitute an alternative to any proceeding or penalty arising

from the same circumstances or around the same time.

Duty of

officer

Removal of

vehicle

Cost of

removal

R.S.O. 1980,

c. 261

(11) Every officer who asks for the surrender of a licence

under this section shall keep a written record of the licence

received with the name and address of the person and the

date and time of the suspension and, at the time of receiving

the licence, shall return the Photo Card portion of the licence,

if the licence consists of a Photo Card and Licence Card, and
provide the Ucensee with a written statement of the time from
which the suspension takes effect, the length of the period

during which the licence is suspended, and the place where

the licence or Licence Card portion thereof may be recovered.

(12) If the motor vehicle of a person whose licence is sus-

pended under this section is at a location from which, in the

opinion of a police officer, it should be removed and there is

no person available who may lawfully remove the vehicle, the

officer may remove and store the vehicle or cause it to be

removed and stored, in which case, the officer shall notify the

person of the location of the storage.

(12a) Where a police officer obtains assistance for the

removal and storage of a motor vehicle under this section, the

costs incurred in moving and storing the vehicle are a lien on
the vehicle that may be enforced under the Mechanics' Lien

Act by the person who moved or stored the vehicle at the

request of the officer.

(2) Clause 30a (13) (a) of the said Act, as enacted by the

Statutes of Ontario, 1984, chapter 21, section 5, is amended by

inserting after "licence" in the second line "and a driver's

licence issued by any other jurisdiction".

6. Subsection 44 (15) of the said Act is amended by insert-

ing after **Public Vehicles Acf^ in the fourth Ime "the Truck

Transportation Act, 1987^\

7. The said Act is further amended by adding thereto, in

Part V, the following section:
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90a.—(1) In this section, "commercial motor vehicle" and Definitions

"operator" have the meaning prescribed under this section

and not as set out in this Act.

(2) Every operator shall establish a system to periodically Regular

inspect, repair and maintain all commercial motor vehicles

and trailers under the operator's control that are operated on
a highway.

(3) Every operator shall inspect, repair and maintain or ^^^em

cause to be inspected, repaired and maintained all commercial

motor vehicles and trailers under the operator's control in

accordance with the prescribed vehicle component perfor-

mance standards and the operator's system for periodic

inspections.

(4) Every operator shall instruct every driver of commercial inspection

motor vehicles under the operator's control to conduct or

cause to be conducted a prescribed inspection of the commer-
cial motor vehicles and trailers to be driven or towed by the

driver prior to the motor vehicles being driven or the trailers

being towed on a highway.

(5) No driver shall drive a commercial motor vehicle or tow ^^^"^

a trailer on a highway unless the prescribed inspection of the

vehicle or trailer has been conducted or caused to be con-

ducted by that driver.

(6) Every driver who reasonably believes or suspects that Reporting

the state, condition or components of a vehicle or trailer that

driver is about to or is driving or towing, as the case may be,

on a highway do not meet the prescribed standards shall

report the belief or suspicion to the operator.

(7) No driver shall drive a vehicle or tow a trailer on a Driving

detective
highway if the driver determines as a result of an inspection vehicle

that the state, condition or components of the vehicle or prohibited

trailer do not meet the prescribed standards.

(8) No operator shall permit a commercial motor vehicle to ^^^^

be driven or a trailer to be towed on a highway if the operator

has reason to believe that the state, condition or components
of the vehicle or trailer do not meet the prescribed standards.

(9) Every operator, owner and driver of a commercial Operators

motor vehicle shall maintain or cause to be maintained such "
^

books and records as are prescribed.

(10) Every driver shall carry the inspection report in Driver

respect of the prescribed inspection at all times while in inspectLn

report
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charge of a commercial motor vehicle on a highway and shall

surrender the report to any police officer or officer appointed

for the purpose of carrying out the provisions of this Act or

the regulations made under this Act on demand of the officer.

Definition (n) In this scction, "prescribed" means prescribed by the

regulations made under this section.

Regulations (^2) The Lieutenant Governor in Council may make regu-

lations,

(a) respecting the driving or operation of commercial
motor vehicles and trailers;

(b) governing the method and requirements for inspect-

ing vehicles referred to in clause (a);

(c) prescribing books and records that shall be kept by
operators, owners and drivers of commercial motor
vehicles;

(d) requiring the retention of prescribed books and rec-

ords by operators, owners and drivers of commer-
cial motor vehicles and prescribing the information

to be contained and the entries to be recorded

therein and the places where they shall be main-
tained;

(e) prescribing inspection, repair and maintenance stan-

dards for commercial motor vehicles and trailers;

(f) prescribing vehicle component performance stan-

dards for commercial motor vehicles and trailers;

(g) exempting any person or class of persons or any
vehicle or class of vehicles from any requirement in

this section or any regulation made under this sec-

tion and prescribing conditions for any such exemp-
tion;

(h) defining "commercial motor vehicle" and "opera-

tor" for the purposes of this section;

(i) prescribing anything that is referred to in this sec-

tion as prescribed.

refe^rence
^^ ^^^^ ^^^ regulation made under subsection (12) may adopt

by reference in whole or in part, with such changes as the

Lieutenant Governor in Council considers necessary, any code
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or standard, or any regulation made by the Government of

Canada or the United States of America.

(14) Every operator or owner who contravenes any provi- offence

sion in this section or the regulations made under this section owner

is guilty of an offence and on conviction is liable,

(a) for a first offence, to a fine of not less than $250
and not more than $2,000; and

(b) for each subsequent offence, to a fine of not less

than $500 and not more than $2,000 or to imprison-

ment for a term of not more than six months, or to

both.

(15) Every driver who contravenes any provision in this —driver

section or the regulations made under this section is guilty of

an offence and on conviction is Uable,

(a) for a first offence, to a fine of not less than $100

and not more than $500; and

(b) for each subsequent offence, to a fine of not less

than $250 and not more than $500 or to imprison-

ment for a term of not more than six months, or to

both.

(16) An offence referred to in subsection (14) or (15) com- Subsequent

mitted more than five years after a previous conviction for any

offence under this section or the regulations made under this

section is not a subsequent offence for the purposes of clause

(14) (b) or (15) (b).

8. Subsection 104 (5) of the said Act is amended by striking

out ^'produced' ' in the flfth line and inserting in lieu thereof

"surrendered" and by inserting after "Act" where it occurs

the first time in the seventh line "the Truck Transportation Act,

1987'\

9. The said Act is further amended by adding thereto the

following section:

165a.—(1) In this section, "commercial motor vehicle" Definitions

and "operator" have the meaning prescribed under this sec-

tion and not as set out in this Act.

(2) No person shall drive a commercial motor vehicle on a Driving

highway except in accordance with this section and the regu-

lations made under this section.
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Daily log (3) Evciy driver shall maintain a daily log and shall carry it

at all times while in charge of a commercial motor vehicle on
the highway.

Surrender of (4) Evcry driver who is required under subsection (3) to
^ °^ carry a daily log shall surrender it to any police officer or

officer appointed for the purpose of carrying out the provi-

sions of this Act upon demand by the officer.

One daily (5) Nq driver shall make or have more than one daily log
°^° ^ that records the same time period or overlapping time

periods.

Operator's (6) Nq operator shall permit a person to drive a commercial
"^

motor vehicle on a highway except in accordance with this

section or the regulations made under this section.

Regulations (7) xhc Lieutenant Governor in Council may make regu-

lations,

(a) prescribing the books, logs and records that shall be

kept by operators and drivers of commercial motor
vehicles;

(b) requiring the retention of books, logs and records,

the information to be contained and the entries to

be recorded therein and the places where they shall

be kept;

(c) prescribing hours of work, periods of rest and other

requirements for the purpose of subsection (2),

including prescribing different hours or periods for

different types of work or driving;

(d) exempting any person or class of persons or any

vehicle or class of vehicles from any requirement in

this section or any regulation made under this sec-

tion and prescribing conditions for any such exemp-
tion;

(e) defining "commercial motor vehicle" and "opera-

tor" for the purposes of this section.

Offence
(g^ Evcry pcrson who contravenes a provision of this sec-

tion or a regulation made under this section is guilty of an
offence and on conviction is liable,

(a) for a first offence, to a fine of not less than $250

and not more than $2,000; and
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(b) for each subsequent offence, to a fine of not less

than $500 and not more than $2,000 or to imprison-

ment for a term of not more than six months, or to

both.

(9) An offence referred to in subsection (8) committed
J'™^

li™^

more than five years after a previous conviction for an offence subsequent

under subsection (8) is not a subsequent offence for the pur- offence

pose of clause (8) (b).

10. Section 166 of the said Act, as amended by the Statutes

of Ontario, 1983, chapter 63, section 37, is further amended by
adding thereto the following subsection:

(3) In addition to any liability of an owner incurred under

subsection (1), the operator of a commercial motor vehicle, as

defined in subsection 15a (1), is Uable for loss or damage sus-

tained by any person by reason of negligence in the operation

of the commercial motor vehicle on a highway.

Liability of

operator of

commercial
motor vehicle

11.—(1) Subclause 179 (c) (iii) of the said Act is repealed

and the following substituted therefor:

(iii) a record of all licences, permits and CVOR
certificates issued, suspended, revoked, can-

celled or revived under this Act.

(2) Clause 179 (c) of the said Act is amended by striking out

"and" at the end of subclause (v), by renumbering subclause

(vi) as subclause (vii) and by adding thereto the following

subclause:

(vi) an operating record of every conviction of

every CVOR certificate holder and the hold-

er's agents and employees that is reported to

the Registrar under section 184 and such

other convictions, whether or not the certifi-

cate holder was the person convicted, as the

Registrar considers useful for the purpose of

the administration and enforcement of this

Act, and

12. Section 181 of the said Act, as amended by the Statutes

of Ontario, 1982, chapter 15, section 12 and 1983, chapter 63,

section 43, is further amended by adding thereto the following

subsection:
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Definition (5) In this section, "owner" includes operator as defined in

section 15a or as deemed in section 15d.

13. Subsection 190 (2) of the said Act, as re-enacted by the

Statutes of Ontario, 1983, chapter 63, section 46, is amended
by striking out "subsection 30 (2) or (3)" in the fourth line and
inserting in lieu thereof "subsection 30 (3b), (3c), (3d) or

(3e)".

14. Subsection 194a (1) of the said Act, as enacted by the

Statutes of Ontario, 1985, chapter 13, section 17, is amended
by inserting after "the" in the first line 'Tn/cA; Transportation

Act, 1987''% by inserting after "service" in the seventh line "on
the operator of the vehicle as defined in subsection 15a (1) or"
and by inserting after "unless" in the eighth line "in the case

of the owner".

15. The said Act is further amended by adding thereto the

following section:

Inspection of

records
194b.—(1) An officer of the Ministry may, during normal

business hours upon production of his or her designation as an
officer, enter any place of business of a person required under

this Act or the regulations to keep records for the purpose of

inspecting those records.

Idem
(2) An officer of the Ministry, for the purpose of ensuring

that the provisions of this Act and the regulations are being

complied with, is authorized to inspect any records required to

be kept under this Act or the regulations.

Copies
(3) An officer examining any records under this section

may, on giving a receipt therefor, remove any record for the

purpose of making copies thereof but the copying must be
made quickly and the record promptly returned.

Idem
(4) Any copy made under subsection (3) and certified as a

true copy by the person making it is admissible in evidence in

any action, proceeding or prosecution as proof, in the absence

of evidence to the contrary, of the record copied and its

contents.

Obstruction

prohibited
(5) No person shall obstruct any officer from doing any-

thing that he or she is authorized by this section to do or to

withhold from the officer or conceal or destroy any record

that the officer is authorized to examine or to copy.

Penalty (5) Every person who contravenes subsection (5) is guilty

of an offence and on conviction is liable to a fine of not less
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than $100 and not more than $1,000 or to imprisonment for a

term of not more than six months, or to both.

16. This Act comes into force on a day to be named by commence-

proclamation of the Lieutenant Governor.
"*"*

17. The short title of this Act is the Highway Traffic Short title

Amendment Act, 1987.
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Bill 86 1987

An Act to amend the Highway Traffic Act

HER MAJESTY, by and with the advice and consent of the

Legislative Assembly of the Province of Ontario, enacts as

follows:

1. Subsection 7 (6) of the Highway Traffic Act, being chap-

ter 198 of the Revised Statutes of Ontario, 1980, is amended by
striking out "or" at the end of clause (a), by adding **or" at

the end of clause (b) and by adding thereto the following

clause:

(c) as a public truck within the meaning of the Truck i988, c.

Transportation Act, 1988,

2. The said Act is amended by adding thereto the following

sections:

15a.—(1) In this section and in sections 15d and 15e, Definitions

"commercial motor vehicle" does not include,

(a) an ambulance, a fire apparatus, a hearse, a casket

wagon, a mobile crane, a motor home, a vehicle

commonly known as a tow truck or a commercial

motor vehicle, other than a bus, having a registered

gross weight of not more than 4500 kilograms,

(b) a commercial motor vehicle leased for no longer

than thirty days by an individual for the transporta-

tion of goods kept for that individual's personal use

or the gratuitous carriage of passengers,

(c) a commercial motor vehicle operated under a per-

mit and number plates issued under a regulation

made under clause 7 (14) (f) or (fa) that is not

transporting passengers or goods,
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(d) a commercial motor vehicle operated under the

authority of an In-Transit permit, and

(e) a bus that is used for personal purposes without

compensation;

"CVOR certificate" means a Commercial Vehicle Operator's

Registration Certificate issued under this Act;

"operator" means the person responsible for the operation of

a commercial motor vehicle including the conduct of the

driver of, and the carriage of goods or passengers, if any, in

the vehicle or combination of vehicles;

"owner-driver authority" means an owner-driver authority
1988, c. ... issued under the Truck Transportation Act, 1988;

"single-source authority" means a single-source authority

issued under the Truck Transportation Act, 1988.

^^9^ (2) No person shall drive or operate a commercial motor

required Vehicle on a highway unless the operator is the holder of a

CVOR certificate that is not under suspension.

Documents (3) Every driver of a commercial motor vehicle shall carry
to be earned ,, . . , c

the original or a copy of,

(a) the CVOR certificate issued to the operator of the

vehicle;

(b) the lease of the vehicle meeting the requirements of

subsection (5) if it is a leased vehicle; or

(c) the applicable contract or the notice thereof, as

filed with the Ministry, meeting the requirements of

subsection (5) if the vehicle is operated under an
owner-driver authority or single-source authority,

and where the operator has been issued fleet limitation certifi-

cates, a fleet limitation certificate.

Documents
^ (4) Every driver of a commercial motor vehicle shall, upon

surrendered the demand of a police officer, surrender for inspection the

documents that are required under subsection (3) to be
carried.

Requirements (5) Every lease, contract or notice of contract carried under
lor icdsc or

contract subsection (3) shall clearly identify the vehicle involved, the

parties thereto and their addresses, the operator of the vehicle

and the operator's CVOR certificate.
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(6) A commercial motor vehicle operated under the author- Deemed

ity of an owner-driver authority or single-source authority
°^^^°^

shall be deemed to be operated by the person or partnership

that contracted with the holder of the licence.

(7) For a commercial motor vehicle, for which an Ontario f^^Jy^Q^"
permit is not in force and which bears number plates from and certificate

is registered in another province or state, the motor vehicle

permit may be substituted for a CVOR certificate for the pur-

poses of subsections (2) and (3) if the operator of the com-
mercial motor vehicle is not the holder of a CVOR certificate.

15b.—(1) The Minister shall issue a CVO^ certificate to certificates

issued DV
every person who applies therefor in the prescribed form and Minister

meets the requirements of this Act and the regulations.

(2) The Minister may refuse to issue a CVOR certificate to Refusal to

issue

a partnership or corporation where a partner or officer thereof

is the holder of, or a partner or officer of a holder of, a

CVOR certificate that is under suspension or the subject of a

fleet restriction under subsection 30 (1) or (2).

(3) The Minister may refuse to issue a CVOR certificate to ^^^^

an individual where the individual is a partner of a partnership

or officer of a corporation that is the holder of a CVOR cer-

tificate that is under suspension or the subject of a fleet

restriction under subsection 30 (1) or (2).

(4) No person, alone or in partnership, is entitled to hold ^"e

more than one CVOR certificate. only

15c. Every corporate holder of a CVOR certificate shall Changes

notify the Minister in writing, within fifteen days after any

change in the name, address or persons constituting the offic-

ers of the corporation, of the change made.

15d. In the absence of evidence to the contrary, where Person
ucemcQ to

there is no CVOR certificate, lease or contract applicable to a be operator

commercial motor vehicle, the holder of the plate portion of

the permit for the vehicle shall be deemed to be the operator

for the purposes of sections 15c and 15e.

15e,—(1) Every person who gives up possession of a com- Retaining

mercial motor vehicle under a lease or contract shall retain a contract

copy of the lease or contract in his place of business for a

period of one year after the termination of the lease or con-

tract.
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Where
contravention

of

(2) A police officer who has reason to believe that a com-
mercial motor vehicle is being operated in contravention of

subs. 15a (2) subsection 15a (2) or 30 (3e) may,
or 30 (3e) ^ ^ ^ ^ ^

(a) detain the vehicle at any location that is reasonable

in the circumstances; and

(b) seize the permits and number plates for the vehicle,

until the vehicle can be moved without a contravention of this

Act occuring.

(3) Every permit seized under subsection (2) shall be
deemed to be under suspension for the purposes of section 33

while it is in the custody of the officer seizing it.

(4) The costs incurred in detaining a vehicle under subsec-

tion (2) are a lien on the vehicle, which may be enforced in

R.s.o. 1980, the manner provided by section 52 of the Mechanics' Lien

Act.

Permit

suspended

Lien

Court
application

Security

Return of

security

(5) The person entitled to possession of a vehicle that is

detained or the permits or plates of which are seized under
subsection (2) may apply to the District Court for an order

that the vehicle be released or the permits and plates

returned, as the case may be.

(6) On an application being made under subsection (5), the

Court may make the order applied for on condition that a

security, for the payment of any fine imposed, in such amount
as is determined by the Court but not exceeding $5,000 be
deposited with the Court.

(7) Every security deposited under subsection (6) shall be
returned.

(a) upon a final acquittal under all charges arising in

connection with the seizure or detention;

(b) where a charge is not laid within six months after

the seizure or detention, on the expiration of the six

month period; or

(c) upon a conviction arising in connection with the sei-

zure or detention, after withholding the amount of

the fine.

Offence 15f.—(1) Every person who contravenes subsection

15a (3) or (4), section 15c or 15e or a regulation made under
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section 15g is guilty of an offence and on conviction is liable

to a fine of not more than $500.

(2) Every person who contravenes subsection 15a (2) is ^^^^

guilty of an offence and on conviction is liable to a fine of not

more than $2,000 or to imprisonment for a term of not more

than six months, or to both,

15g. The Lieutenant Governor in Council may make Regulations

regulations,

(a) prescribing forms;

(b) prescribing fees for the replacement of CVOR cer-

tificates;

(c) classifying persons and vehicles and exempting any

class of person or vehicle from any provision of sec-

tion 15a and prescribing conditions for any such

exemption;

(d) prescribing the qualifications required to obtain and

to hold CVOR certificates and authorizing the Min-

ister to waive such qualifications as are specified in

the regulations under the circumstances prescribed

therein;

(e) providing for the suspension or cancellation of

CVOR certificates where the prescribed qualifica-

tions or conditions are not maintained;

(f) respecting documents and information to be filed

with or supplied to the Ministry prior to the

issuance of CVOR certificates or as a condition of

retention thereof by the holders of CVOR certifi-

cates;

(g) requiring the attendance of certificate holders to

show why a certificate should not be cancelled or

suspended.

3. Subsection 21 (2) of the said Act is repealed and the

following substituted therefor:

(2) Notwithstanding clause (1) (e), a person may hold a ^^°^9^

second driver's licence if the second licence is, licence

permitted

(a) issued solely to permit the licensee to obtain experi-

ence in the driving of a motorcycle for the purpose
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Definition

Registrar

may suspend,

cancel

licence, etc.

Restriction

of qualifying for a driver's licence that authorizes

him or her to drive a motorcycle; or

(b) required by any other province or territory of Can-
ada or any state of the United States of America
and has been issued in compUance with the law of
that province, territory or state.

(3) For the purposes of this section, "driver's licence"

includes a licence issued by any other province or territory of

Canada or by any state of the United States of America.

4.—(1) Subsections 30 (1), (2) and (3) of the said Act are

repealed and the following substituted therefor:

(1) The Registrar may suspend or cancel,

(a) the plate portion of a permit as defined in Part II;

(b) a driver's licence; or

(c) a CVOR certificate,

on the grounds of,

(d) misconduct for which the holder is responsible,

directly or indirectly, related to the operation or

driving of a motor vehicle;

(e) conviction of the holder for an offence referred to

in subsection 184 (1) or (la); or

(f) any other sufficient reason not referred to in clause

(d) or (e).

(2) As an alternative to a suspension or cancellation under
subsection (1), the Registrar may restrict the number of com-
mercial motor vehicles that may be operated by a holder of a
CVOR certificate during such period as the Registrar stipu-

lates.

elr notto^'
^^^ ^ person whose permit, licence or certificate is under

be issued suspcnsion is not entitled to be issued a certificate, licence or
plate portion of a permit, as the case may be.

Fleet

limitation

certificates

(3a) Where a restriction is imposed under subsection (2),
the Registrar shall issue to the holder of the CVOR certificate

fleet limitation certificates in a number equal to the number of
vehicles permitted to be operated.
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(3b) Every person whose permit for a motor vehicle is sus- offence

pended or cancelled and who, while prohibited from having

such a motor vehicle registered in his or her name, applies for

or procures the issue or has possession of the plate portion of

a permit for such a motor vehicle issued to him or her is guilty

of an offence and on conviction is liable,

(a) to a fine of not less than $40 and not more than

$200 where the vehicle is not a commercial motor
vehicle; or

(b) to a fine of not less than $100 and not more than

$1,000 where the vehicle is a commercial motor
vehicle,

or to imprisonment for a term of not more than thirty days, or

to both a fine and imprisonment.

(3c) Every person whose licence is suspended or cancelled ^<^^^

and who, while prohibited from driving a motor vehicle,

applies for or procures the issue to or has possession of any
portion of a licence other than a Photo Card portion issued to

him or her is guilty of an offence and on conviction is liable to

a fine of not less than $40 and not more than $200 and to

imprisonment for a term of not more than thirty days.

(3d) Every person whose CVOR certificate is suspended ^^^"^

who applies for or procures the issue of a CVOR certificate to

him or her is guilty of an offence and on conviction is liable,

to a fine of not less than $100 and not more than $1,000 or to

imprisonment for a term of. not more than thirty days, or to

both.

(3e) Every person, i'*^'"

(a) in respect of whom a restriction is imposed under
subsection (2) who operates a commercial motor
vehicle in which a valid fleet limitation certificate is

not carried; or

(b) who operates a commercial motor vehicle without a

permit or certificate or when his or her permit or

certificate is under suspension,

is guilty of an offence and on conviction is liable to a fine of

not more than $2,000 or to imprisonment for a term of not

more than six months, or to both.

(3f) For the purposes of this section, "commercial motor Definition

vehicle" has the same meaning as defined in section 15a.
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(2) Subsection 30 (4) of the said Act is amended by inserting

after "Act" in the second line "the Truck Transportation Act,

1988'\

5._(1) Subsections 30a (6), (10), (11) and (12) of the said

Act, as enacted by the Statutes of Ontario, 1981, chapter 72,

section 1, are repealed and the following substituted therefor:

Intent of

suspension
(10) The suspension of a licence under this section is"

intended to safeguard the licensee and the public and does not

constitute an alternative to any proceeding or penalty arising

from the same circumstances or around the same time.

Duty of

officer

Removal of

vehicle

Cost of

removal

R.S.O. 1980,

c. 261

(11) Every officer who asks for the surrender of a licence

under this section shall keep a written record of the licence

received with the name and address of the person and the

date and time of the suspension and, at the time of receiving

the licence, shall return the Photo Card portion of the licence,

if the licence consists of a Photo Card and Licence Card, and
provide the licensee with a written statement of the time from
which the suspension takes effect, the length of the period

during which the licence is suspended, and the place where
the licence or Licence Card portion thereof may be recovered.

(12) If the motor vehicle of a person whose licence is sus-

pended under this section is at a location from which, in the

opinion of a police officer, it should be removed and there is

no person available who may lawfully remove the vehicle, the

officer may remove and store the vehicle or cause it to be
removed and stored, in which case, the officer shall notify the

person of the location of the storage.

(12a) Where a police officer obtains assistance for the

removal and storage of a motor vehicle under this section, the

costs incurred in moving and storing the vehicle are a lien on
the vehicle that may be enforced under the Mechanics' Lien
Act by the person who moved or stored the vehicle at the

request of the officer.

(2) Clause 30a (13) (a) of the said Act, as enacted by the

Statutes of Ontario, 1984, chapter 21, section 5, is amended by
inserting after "licence" in the second line "and a driver's

licence issued by any other jurisdiction".

6. Subsection 44 (15) of the said Act is amended by insert-

ing after ''Public Vehicles Acf in the fourth line "the Truck
Transportation Act, 1988*\

7. The said Act is further amended by adding thereto, in

Part V, the following section:
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90a.—(1) In this section, "commercial motor vehicle" and Definitions

"operator" have the meaning prescribed under this section

and not as set out in this Act.

(2) Every operator shall establish a system to periodically Regular
iTid.int6ri3iic6

inspect, repair and maintain all commercial motor vehicles

and trailers under the operator's control that are operated on
a highway.

(3) Every operator shall inspect, repair and maintain or ^'^^"^

cause to be inspected, repaired and maintained all commercial

motor vehicles and trailers under the operator's control in

accordance with the prescribed vehicle component perfor-

mance standards and the operator's system for periodic

inspections.

(4) Every operator shall instruct every driver of commercial inspection

motor vehicles under the operator's control to conduct or

cause to be conducted a prescribed inspection of the commer-
cial motor vehicles and trailers to be driven or towed by the

driver prior to the motor vehicles being driven or the trailers

being towed on a highway.

(5) No driver shall drive a commercial motor vehicle or tow w^m

a trailer on a highway unless the prescribed inspection of the

vehicle or trailer has been conducted or caused to be con-

ducted by that driver.

(6) Every driver who reasonably believes or suspects that Reporting

the state, condition or components of a vehicle or trailer that

driver is about to or is driving or towing, as the case may be,

on a highway do not meet the prescribed standards shall

report the belief or suspicion to the operator.

(7) No driver shall drive a vehicle or tow a trailer on a Driving

uCICCtlVC
highway if the driver determines as a result of an inspection vehicle

that the state, condition or components of the vehicle or prohibited

trailer do not meet the prescribed standards.

(8) No operator shall permit a commercial motor vehicle to i^^m

be driven or a trailer to be towed on a highway if the operator

has reason to believe that the state, condition or components
of the vehicle or trailer do not meet the prescribed standards.

(9) Every operator, owner and driver of a commercial Operator's

motor vehicle shall maintain or cause to be maintained such "^

books and records as are prescribed.

(10) Every driver shall carry the inspection report in 0"^^'

respect of the prescribed inspection at all times while in inspection

report
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charge of a commercial motor vehicle on a highway and shall

surrender the report to any police officer or officer appointed

for the purpose of carrying out the provisions of this Act or

the regulations made under this Act on demand of the officer.

Definition (n) jn this section, "prescribed" means prescribed by the

regulations made under this section.

Regulations (12) The Lieutenant Governor in Council may make regu-

lations,

(a) respecting the driving or operation of commercial
motor vehicles and trailers;

(b) governing the method and requirements for inspect-

ing vehicles referred to in clause (a);

(c) prescribing books and records that shall be kept by
operators, owners and drivers of commercial motor
vehicles;

(d) requiring the retention of prescribed books and rec-

ords by operators, owners and drivers of commer-
cial motor vehicles and prescribing the information

to be contained and the entries to be recorded

therein and the places where they shall be main-
tained;

(e) prescribing inspection, repair and maintenance stan-

dards for commercial motor vehicles and trailers;

(f) prescribing vehicle component performance stan-

dards for commercial motor vehicles and trailers;

(g) exempting any person or class of persons or any
vehicle or class of vehicles from any requirement in

this section or any regulation made under this sec-

tion and prescribing conditions for any such exemp-
tion;

(h) defining "commercial motor vehicle" and "opera-

tor" for the purposes of this section;

(i) prescribing anything that is referred to in this sec-

tion as prescribed.

reference
^^ ^^"^^ ^^^ regulation made under subsection (12) may adopt

by reference in whole or in part, with such changes as the

Lieutenant Governor in Council considers necessary, any code
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or standard, or any regulation made by the Government of

Canada or the United States of America.

(14) Every operator or owner who contravenes any provi- offence

sion in this section or the regulations made under this section ^^r^
is guilty of an offence and on conviction is liable,

(a) for a first offence, to a fine of not less than $250

and not more than $2,000; and

(b) for each subsequent offence, to a fine of not less

than $500 and not more than $2,000 or to imprison-

ment for a term of not more than six months, or to

both.

(15) Every driver who contravenes any provision in this —driver

section or the regulations made under this section is guilty of

an offence and on conviction is liable,

(a) for a first offence, to a fine of not less than $100

and not more than $500; and

(b) for each subsequent offence, to a fine of not less

than $250 and not more than $500 or to imprison-

ment for a term of not more than six months, or to

both.

(16) An offence referred to in subsection (14) or (15) com- subsequent

mitted more than five years after a previous conviction for any
offence under this section or the regulations made under this

section is not a subsequent offence for the purposes of clause

(14) (b) or (15) (b).

8. Subsection 104 (5) of the said Act is amended by strilcing

out '*produced" in the fifth line and inserting in lieu thereof

"surrendered" and by inserting after "Act" where it occurs

the first time in the seventh line "the Truck Transportation Act,

1988'\

9. The said Act is further amended by adding thereto the

following section:

165a.—(1) In this section, "commercial motor vehicle" Definitions

and "operator" have the meaning prescribed under this sec-

tion and not as set out in this Act.

(2) No person shall drive a commercial motor vehicle on a Driving

highway except in accordance with this section and the regu-

lations made under this section.
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Daily log (3) Evcry driver shall maintain a daily log and shall carry it

at all times while in charge of a commercial motor vehicle on
the highway.

Surrender of (4) Every driver who is required under subsection (3) to
^''^ °^ carry a daily log shall surrender it to any police officer or

officer appointed for the purpose of carrying out the provi-

sions of this Act upon demand by the officer.

One daily (5) No driver shall make or have more than one daily log
og on

y ^^^^ records the same time period or overlapping time

periods.

Operator's
(^^ jsJq Operator shall permit a person to drive a commercial

"^
motor vehicle on a highway except in accordance with this

section or the regulations made under this section.

Regulations
(^7) jhc Lieutenant Governor in Council may make regu-

lations,

(a) prescribing the books, logs and records that shall be
kept by operators and drivers of commercial motor
vehicles;

(b) requiring the retention of books, logs and records,

the information to be contained and the entries to

be recorded therein and the places where they shall

be kept;

(c) prescribing hours of work, periods of rest and other

requirements for the purpose of subsection (2),

including prescribing different hours or periods for

different types of work or driving;

(d) exempting any person or class of persons or any
vehicle or class of vehicles from any requirement in

this section or any regulation made under this sec-

tion and prescribing conditions for any such exemp-
tion;

(e) defining "commercial motor vehicle" and "opera-

tor" for the purposes of this section.

Offence
(g) Every person who contravenes a provision of this sec-

tion or a regulation made under this section is guilty of an
offence and on conviction is liable,

(a) for a first offence, to a fine of not less than $250
and not more than $2,000; and
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(b) for each subsequent offence, to a fine of not less

than $500 and not more than $2,000 or to imprison-

ment for a term of not more than six months, or to

both.

(9) An offence referred to in subsection (8) committed
J'™«

i'™*

more than five years after a previous conviction for an offence subsequent

under subsection (8) is not a subsequent offence for the pur- offence

pose of clause (8) (b).

10. Section 166 of the said Act, as amended by the Statutes

of Ontario, 1983, chapter 63, section 37, is further amended by

adding thereto the following subsection:

(3) In addition to any liability of an owner incurred under
^'^^"j|J °

J

subsection (1), the operator of a commercial motor vehicle, as commercial

defined in subsection 15a (1), is liable for loss or damage sus- motor vehicle

tained by any person by reason of negligence in the operation

of the commercial motor vehicle on a highway.

11.—(1) Subclause 179 (c) (iii) of the said Act is repealed

and the following substituted therefor:

(iii) a record of all licences, permits and CVOR
certificates issued, suspended, revoked, can-

celled or revived under this Act.

(2) Clause 179 (c) of the said Act is amended by striking out

"and" at the end of subclause (v), by renumbering subclause

(vi) as subclause (vii) and by adding thereto the following

subclause:

(vi) an operating record of every conviction of

every CVOR certificate holder and the hold-

er's agents and employees that is reported to

the Registrar under section 184 and such

other convictions, whether or not the certifi-

cate holder was the person convicted, as the

Registrar considers useful for the purpose of

the administration and enforcement of this

Act, and

12. Section 181 of the said Act, as amended by the Statutes

of Ontario, 1982, chapter 15, section 12 and 1983, chapter 63,

section 43, is further amended by adding thereto the following

subsection:
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Definition (5) In this section, "owner" includes operator as defined in

section 15a or as deemed in section 15d.

13. Subsection 190 (2) of the said Act, as re-enacted by the

Statutes of Ontario, 1983, chapter 63, section 46, is amended

by striking out ^'subsection 30 (2) or (3)" in the fourth line and

inserting in lieu thereof ''subsection 30 (3b), (3c), (3d) or

(3e)".

14. Subsection 194a (1) of the said Act, as enacted by the

Statutes of Ontario, 1985, chapter 13, section 17, is amended

by inserting after "the" in the first line **Truck Transportation

Act, 1988^\ by inserting after "service" in the seventh line "on
the operator of the vehicle as defined in subsection 15a (1) or"

and by inserting after "unless" in the eighth line "in the case

of the owner".

Inspection of

records

Idem

Copies

15. The said Act is further amended by adding thereto the

following section:

194b.—(1) An officer of the Ministry may, during normal

business hours upon production of his or her designation as an

officer, enter any place of business of a person required under

this Act or the regulations to keep records for the purpose of

inspecting those records.

(2) An officer of the Ministry, for the purpose of ensuring

that the provisions of this Act and the regulations are being

complied with, is authorized to inspect any records required to

be kept under this Act or the regulations.

(3) An officer examining any records under this section

may, on giving a receipt therefor, remove any record for the

purpose of making copies thereof but the copying must be

made quickly and the record promptly returned.

Idem
(4) Any copy made under subsection (3) and certified as a

true copy by the person making it is admissible in evidence in

any action, proceeding or prosecution as proof, in the absence

of evidence to the contrary, of the record copied and its

contents.

Obstruction

prohibited
(5) No person shall obstruct any officer from doing any-

thing that he or she is authorized by this section to do or to

withhold from the officer or conceal or destroy any record

that the officer is authorized to examine or to copy.

Penalty
(5) Every person who contravenes subsection (5) is guilty

of an offence and on conviction is liable to a fine of not less
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than $100 and not more than $1,000 or to imprisonment for a

term of not more than six months, or to both.

16. This Act comes into force on a day to be named by
^°J|^*°**'

proclamation of the Lieutenant Governor.

17. The short title of this Act is the Highway Traffic
short title

Amendment Act, 1988.
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EXPLANATORY NOTES

SECTION 1. The definitions of "public commercial vehicle" and "public vehicle" are

being deleted. They are not required in section 1.

SECTION 2. Provision is being made to provide members of the Board with remunera-

tion and expenses.

SECTION 3. Section 16 of the Act gives the Board power to review any decision made
by it. Currently, there are only two Acts under which it acts. These two Acts are being

specified.

SECTION 4. With the proposed Truck Transportation Act, 1987, there would be a third

Act under which the Board would act. The new sections 16a and 16b of the Act deal

with the Board's powers of review under the Truck Transportation Act, 1987 as well as

the Ontario Highway Transport Board Act. The new section 16c of the Act is an added
area in respect of which the Board may hold hearings. The new section 16d provides for

notice of hearings to be given to the Minister.

SECTION 5. The specific reference to two Acts is being deleted. These are not neces-

sary and the proposed Truck Transportation Act, 1987 makes the specific references too

restrictive. Subsection 19 (3) deals with the recording of oral evidence.

SECTION 6. Section 22 of the Act provides for petitions to the Lieutenant Governor in

Council. The effect of the amendment is to preclude such petitions in respect of decisions

on matters arising under the proposed Truck Transportation Act, 1987.

SECTION 7. The new subsection 25 (la) authorizes the Board to determine its own
practice and procedures to the extent that they are not determined by regulations. The
new subsection 25 (lb) authorizes the Board to call upon expert evidence for assistance.

SECTION 8. Self-explanatory.



Bill 87 1987

An Act to amend the

Ontario Highway Transport Board Act

HER MAJESTY, by and with the advice and consent of the

Legislative Assembly of the Province of Ontario, enacts as

follows:

1. Clauses 1 (c) and (d) of the Ontario Highway Transport

Board Act, being chapter 338 of the Revised Statutes of

Ontario, 1980, are repealed.

2. Section 2 of the said Act is amended by adding thereto

the following subsection:

(3) The members shall receive such remuneration and Remuner-

expenses as the Lieutenant Governor in Council determines.

3. Section 16 of the said Act is amended by inserting after
' 'application" in the second line ''with respect to matters

arising under the Public Commercial Vehicles Act or the Public

Vehicles Act^\

4. The said Act is amended by adding thereto the following

sections:

16a.—(1) The Board may, if it considers it appropriate to

do so, or shall, on the direction of the Minister or the Lieu-

tenant Governor in Council, rehear any application or recon-

sider any decision, order, declaration or ruling made by it

under the Truck Transportation Act, 1987.

Review re

1987, c. ...

(2) After a rehearing or reconsideration under subsection ^^^'^

(1), the Board may amend, revoke or confirm the decision,

order, declaration or ruling.

(3) The powers of the Board under this section and section concurrent

16 are concurrent with the powers of the Minister related to
^^^'^^

the suspension and cancellation of operating licences.
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Appeal to

Board
16b.—(1) Any person objecting to a decision of the

Board,

1987, c. (a) made as a result of a hearing under the Truck

Transportation Act, 1987 to conduct a public inter-

est test; or

(b) made under this Act,

Idem

may, with the consent of the Board, appeal the decision.

(2) Where the grounds for an appeal under subsection (1)

are that new facts have arisen since the hearing or that the

decision was based on an error of fact, the appeal shall be

heard by the same members who made the original decision.

Idem (3) Where the grounds for an appeal are other than those

set out in subsection (2), the appeal shall be heard by mem-
bers who were not involved in the original decision.

Interim

licence
(4) The Board, when it consents to an appeal under subsec-

tion (1), may recommend that the Minister grant an interim

operating licence that is vaUd until the final disposition of the

appeal.

Reviewing
operations

and conduct

16c.—(1) The Board may, with the prior approval of the

Minister, if it considers it appropriate to do so, or shall, on
the direction of the Minister, hold a hearing,

R.S.O. 1980,

c. 198

(a) into the operation of any transportation service con-

ducted by means of commercial motor vehicles,

within the meaning of section 15a of the Highway
Traffic Act; or

(b) into the conduct of any holder of a Commercial
Vehicle Operator's Registration Certificate,

to determine whether the operation or conduct.

R.S.C. 1970,

c. M-14
(c) contravenes the provisions of the Truck Transporta-

tion Act, 1987, Motor Vehicle Transport Act (Cana-

da) or the regulations thereunder; or

(d) constitutes a persistent breach of contracts between
the provider of the service or certificate holder and
shippers.

Order by
Board

(2) When, after a hearing under subsection (1), the Board
determines that there has been a contravention, it may order,
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(a) that the operation of the transportation service in

the manner that caused the contravention stop;

(b) that the conduct of the holder of the Commercial
Vehicle Operator's Registration Certificate that

constituted the contravention stop; or

(c) if the operator of the transportation service is the

holder of an operating licence, that the licence be
amended to expire upon a specified date.

(3) Subsection (2) does not apply where the hearing is the Report to

result of a direction by the Minister if, at the time of the ^^^
'^^^

direction, the Minister also directed the Board to report its

findings to the Registrar of Motor Vehicles.

16d. The Board shall give the Minister thirty days notice Notice to

of every hearing under section 16a.
"^ "

5. Subsection 19 (3) of the said Act is amended by striking

out "under the Public Vehicles Act or the Public Commercial
Vehicles Act*^ in the fourth and fifth lines.

6. Section 22 of the said Act is amended by inserting after

"Board" in the fourth line "in respect of a matter arising

under the Public Vehicles Act or the Public Commercial
Vehicles Acf\

7. Section 25 of the said Act is amended by adding thereto

the following subsections:

(la) Subject to regulations made under subsection (1), the idem

Board may determine its own practice and procedure.

(lb) The Board may appoint from time to time one or Expert

more persons who may be called by the Board to give evi-

dence of opinion and fact, subject to cross-examination,

before the Board to assist it during the hearing of any matter.

8. Section 26 of the said Act is amended by adding thereto

the following subsection:

(2) The Board may order any parties to a hearing before it Costs

to pay the costs of any of the other parties involved or may
make any other order with respect to costs that under all the

circumstances it considers just.
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Commence- 9, xhis Act comes into force on a day to be named by proc-
™°*

lamation of the Lieutenant Governor.

Short title JQ, jhe short title of this Act is the Ontario Highway Trans-

port Board Amendment Act, 1987.
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Bill 87 1987

An Act to amend the

Ontario Highway Transport Board Act

HER MAJESTY, by and with the advice and consent of the

Legislative Assembly of the Province of Ontario, enacts as

follows:

1. Clauses 1 (c) and (d) of the Ontario Highway Transport

Board Act, being chapter 338 of the Revised Statutes of

Ontario, 1980, are repealed.

2. Section 2 of the said Act is amended by adding thereto

the following subsection:

(3) The members shall receive such remuneration and Remuner-

expenses as the Lieutenant Governor in Council determines.

3. Section 16 of the said Act is amended by inserting after

''application" in the second line ''with respect to matters

arising under the Public Commercial Vehicles Act or the Public

Vehicles Acf\

4. The said Act is amended by adding thereto the following

sections:

16a.—(1) The Board may, if it considers it appropriate to Review re^

do so, or shall, on the direction of the Minister or the Lieu-

tenant Governor in Council, rehear any application or recon-

sider any decision, order, declaration or ruling made by it

under the Truck Transportation Act, 1988.

(2) After a rehearing or reconsideration under subsection ^^^"^

(1), the Board may amend, revoke or confirm the decision,

order, declaration or ruling.

(3) The powers of the Board under this section and section Concurrent

Dowcrs
16 are concurrent with the powers of the Minister related to

the suspension and cancellation of operating licences.
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Appeal to

Board

1988, c. 64

16b.—(1) Any person objecting to a decision of the

Board,

(a) made as a result of a hearing under the Truck

Transportation Act, 1988 to conduct a public inter-

est test; or

Idem

Idem

(b) made under this Act,

may, with the consent of the Board, appeal the decision.

(2) Where the grounds for an appeal under subsection (1)

are that new facts have arisen since the hearing or that the

decision was based on an error of fact, the appeal shall be

heard by the same members who made the original decision.

(3) Where the grounds for an appeal are other than those

set out in subsection (2), the appeal shall be heard by mem-
bers who were not involved in the original decision.

Interim

licence

Reviewing
operations

and conduct

(4) The Board, when it consents to an appeal under subsec-

tion (1), may recommend that the Minister grant an interim

operating licence that is valid until the final disposition of the

appeal.

16c.—(1) The Board may, with the prior approval of the

Minister, if it considers it appropriate to do so, or shall, on
the direction of the Minister, hold a hearing,

R.S.O. 1980,

c. 198

(a) into the operation of any transportation service con-

ducted by means of commercial motor vehicles,

within the meaning of section 15a of the Highway

Traffic Act; or

(b) into the conduct of any holder of a Commercial
Vehicle Operator's Registration Certificate,

to determine whether the operation or conduct.

R.S.C. 1970,

c. M-14

Order by
Board

(c) contravenes the provisions of the Truck Transporta-

tion Act, 1988, Motor Vehicle Transport Act (Cana-

da) or the regulations thereunder; or

(d) constitutes a persistent breach of contracts between

the provider of the service or certificate holder and
shippers.

(2) When, after a hearing under subsection (1), the Board
determines that there has been a contravention, it may order,
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(a) that the operation of the transportation service in

the manner that caused the contravention stop;

(b) that the conduct of the holder of the Commercial
Vehicle Operator's Registration Certificate that

constituted the contravention stop; or

(c) if the operator of the transportation service is the

holder of an operating licence, that the licence be

amended to expire upon a specified date.

(3) Subsection (2) does not apply where the hearing is the Report to

result of a direction by the Minister if, at the time of the
^^^^^^

direction, the Minister also directed the Board to report its

findings to the Registrar of Motor Vehicles.

16d. The Board shall give the Minister thirty days notice No^'^e to

of every hearing under section 16a.

5. Subsection 19 (3) of the said Act is amended by striking

out "under the Public Vehicles Act or the Public Commercial

Vehicles Acf^ in the fourth and Mth lines.

6. Section 22 of the said Act is amended by inserting after

'^Board" in the fourth line "in respect of a matter arising

under the Public Vehicles Act or the Public Commercial

Vehicles AcC\

7. Section 25 of the said Act is amended by adding thereto

the following subsections:

(la) Subject to regulations made under subsection (1), the ^^^^

Board may determine its own practice and procedure.

(lb) The Board may appoint from time to time one or Expert

evidence
more persons who may be called by the Board to give evi-

dence of opinion and fact, subject to cross-examination,

before the Board to assist it during the hearing of any matter.

8. Section 26 of the said Act is amended by adding thereto

the following subsection:

(2) The Board may order any parties to a hearing before it
Costs

to pay the costs of any of the other parties involved or may
make any other order with respect to costs that under all the

circumstances it considers just.
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Commence- 9, xhis Act comcs iiito foFcc Oil a day to be named by proc-
"*"'

lamation of the Lieutenant Governor.

Short tiue iQ. The short title of this Act is the Ontario Highway Trans-

port Board Amendment Act, 1988.
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EXPLANATORY NOTES

The Bill introduces reform of the regulation of for hire trucking in Ontario. The new
Act will replace the Public Commercial Vehicles Act and is complemented by the

Highway Traffic Amendment Act, 1987 and the Ontario Highway Transport Board
Amendment Act, 1987.

The Bill changes the entry test from an examination of the need for additional

service to an examination of the fitness of the applicant.

In order to obtain a licence under the new Act, all applicants must pass a fitness

test. At the time of the application, the applicant or an employee must hold a Certificate

of Competency which will be obtained by passing a written test. This test will cover that

prospective truckers have knowledge of safe truck operation, trucking legislation, safety,

insurance requirements and maintenance practices. Another factor will be the applicant's

past performance record.

For the first five years, the fitness test will be supplemented by a public interest test.

This test will take the form of a public hearing and will be used only when any interested

party can demonstrate that granting the licence would have significant detrimental effect

on the public interest.

The Bill also provides for the establishment of an Advisory Committee on Truck
Transportation. The Minister will appoint members of the committee drawing from Gov-
ernment, the OHTB, shippers and carriers. The committee will advise the Minister on
the effectiveness of the new Act and, in particular, on the need for continuing the public

interest test beyond five years.
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HER MAJESTY, by and with the advice and consent of the

Legislative Assembly of the Province of Ontario, enacts as

follows:

1.—(1) In this Act,

'Board" means the Ontario Highway Transport Board;

Definitions

"commercial motor vehicle" means a motor vehicle with a

permanently attached truck or delivery body and includes a
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truck tractor used for hauling purposes, but does not

include an ambulance, hearse, casket wagon, fire appara-

tus, bus or motor vehicle commonly known as a tow truck

when the tow truck is being used as a tow truck;

"commercial vehicle" means,

(a) a commercial motor vehicle or a combination of a

commercial motor vehicle and trailer or trailers as

R.s.o. 1980, defined in the Highway Traffic Act,

(b) a dual-purpose vehicle or a combination of a dual-

purpose vehicle and a trailer as defined in the

Highway Traffic Act, or

(c) the combination of a motor vehicle, as defined in

the Highway Traffic Act, drawing a trailer or trail-

ers, as defined in that Act;

"Committee" means the Advisory Committee on Truck

Transportation;

"compensation" includes any rate, remuneration, reimburse-

ment or reward of any kind paid, payable or promised, or

received or demanded, directly or indirectly;

"dual-purpose vehicle" means a motor vehicle, other than one

commonly known as a passenger car, designed by the

manufacturer for the transportation of persons and goods;

"goods" includes all classes of materials, wares and merchan-

dise and live stock;

"highway" means a highway as defined in the Highway Traffic

Act;

"implementation date" means the day subsection 3 (1) is pro-

claimed to be in force;

"licensee" means the holder of an operating licence issued

under this Act;

"Minister" means the Minister of Transportation;

"Ministry" means the Ministry of Transportation;

"officer" means a member of the Ontario Provincial Police

Force or an officer of the Ministry designated in writing by

the Minister to assist in the enforcement of this Act;
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"operate" means to cause to be driven on a highway and
"operated" has a corresponding meaning;

"operating authority" means a specific authority to operate

that is contained within an operating licence;

"operating licence" means an operating licence issued under

this Act containing one or more operating authorities;

"owner" means the person in whose name the vehicle portion

of a permit is issued for a motor vehicle under the Highway Rs.o. i980,

Traffic Act;

"prescribed" means prescribed by the regulations;

"public truck" means a commercial motor vehicle or the com-
bination of a commercial motor vehicle and trailer or trail-

ers drawn by it, operated by the holder of an operating

Ucence;

"Registrar" means the Registrar of Motor Vehicles appointed

under the Highway Traffic Act;

"regulations" means the regulations made under this Act;

"road construction materials" means rubble carried to or from
a construction or demolition site and 01 928—animal or

poultry manure, 10—^metallic ores, 14 1—dimension stone,

quarry, 14 2—crushed or broken stone or riprap,

14 41—^gravel or sand, excluding abrasive, 14 51—clay,

ceramic or refractory minerals, crude, 14 714—apatite or

phosphate rock, clay or sand, crude, excluding ground or

otherwise treated, 14 715—rock salt, crude, crushed, lump
or screened, excluding sodium chloride (common salt),

14 719—chemical or fertilizer minerals, not elsewhere clas-

sified, excluding ground or otherwise treated, 14 919—non
metallic minerals, not elsewhere classified, loam, soil or

topsoil, not elsewhere classified, excluding ground or other-

wise treated at mine site or fuels, 28 126 32—calcium chlo-

ride, liquid, 28 126 33—calcium chloride, other than liquid,

28 181 7—^urea, other than liquor or liquid, 28 71

—

fertilizers excluding milled, mined or otherwise prepared,

natural boron, sodium or potassium compounds,
28 991—salt, common, 29 116—asphalt pitches or tars,

petroleum, coal tar, coke oven or natural gas,

29 511 40—composition, paving, consisting of sand, slag or

stone and asphalt, pitch or tar combined, 29 511
45—paving composition, consisting of stone, granulated

cork and asphalt, 32 952 15—cinders, clay, shale (expanded
shale), slate or volcanic (not pumice stone) or haydite.
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Idem

32 952 53—slag, basic (cementitious), ground or pulverized,

32 952 60—slag, basic (phosphate), ground or pulverized,

32 952 78—slag, furnace, crushed, expanded, granulated,

ground or pulverized, viz, aluminum, antimony (refuse

from antimony ore), brass, copper, detinning (refuse

derived from detinning process), ferro silicon (flue slag

from ferro-silicon or silicon metal production furnaces),

iron, iron-titanium (iron titanium bearing slag), lead, mag-

nesium, nickel, tin or zinc, 32 952 91—slag, nee, crushed,

granulated, ground or pulverized, without commercial

value for the further extraction of metal, 33 112—^furnace

slag, excluding ground or otherwise treated;

"STCC" means the Standard Transportation Commodity
Code filed with the Canadian Transport Commission;

"STCC number" means a number in STCC representing the

goods or materials classified under that number;

"toll" means any fee or rate charged, levied or collected for

the transportation of goods in or on a public truck.

(2) Where, in this Act or the regulations, a reference to

goods or materials is preceded by a STCC number, the goods

or materials referred to are those indicated in the STCC by

reference to that number.

Purpose 2. It is hereby declared that an effective goods movement
system by highway is essential to advance the interests of the

users of transportation and to maintain the economic well-

being and growth of Ontario and that these objectives are to

be achieved by the regulatory scheme established by this Act

which is to be interpreted so as to advance the objective that

the system will,

(a) foster productive, fair and innovative competition

and the existence of a dependable and viable truck-

ing industry in furtherance of the public interest;

and

Operating
licence

required to

transport

goods for

compensation

(b) be of benefit to the users of transportation services

and not for the protection from competition of indi-

vidual providers of such services.

3.—(1) No person shall operate a commercial vehicle on

or after the 1st day of January, 1988 to carry goods of any

other person for compensation unless it is done,

(a) under an operating licence held by the person oper-

ating the vehicle; and
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(b) pursuant to the licence.

(2) Every operating licence authorizes the holder thereof to General

carry 01 928 1—^unprepared manure from animal, bird, dog, ^" °"^

fowl, goat, sheep or guano, 14 719—chemical or fertilizer min-

erals, not elsewhere classified in STCC, 28 181 70—^urea,

other than liquid and 28 71—^fertilizers in bulk to or from any

point within Ontario during April, May and June in a com-
mercial vehicle that is not a tank vehicle.

(3) An operating licence that is an owner-driver or single- Owner-dnver

source operating authority authorizes the operation of a com- single-source

mercial vehicle to carry goods for compensation only when a licence

notice of the contract under which the particular vehicle is
'""^'°"^

being operated has been filed with the Ministry as prescribed.

(4) Subsection (1) does not apply to prohibit the carriage Exception

of,

(a) goods solely within a commercial zone designated

under section 14 or an urban municipality;

(b) fresh fruit and fresh vegetables grown in continental

United States of America or Mexico;

(c) goods used on farms and farm products that are

01 1—afield crops, 01 2—fresh fruits or tree nuts,

01 3—fresh vegetables, 01 91—horticultural speciali-

ties, 01 99—^farm products, not elsewhere classified

in STCC, 01 41—live stock and 01 92—animal spe-

cialities that are carried in a commercial motor
vehicle equipped with not more than three axles

that does not draw a trailer;

(d) 01 421 10—milk, fresh, unprocessed and 20 261

—

bulk fluid milk, skim milk or cream carried on
behalf of The Ontario Milk Marketing Board;

(e) wheat by a person appointed to act as agent for the

Ontario Wheat Producers' Marketing Board where
the wheat is being carried from the agent's premises

in a commercial vehicle registered in the agent's

name;

(f) ready mixed concrete;

(g) 24 1—primary forest or raw wood materials that are

the products of the forest from which they are being

carried;
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(h) goods carried by an operator of a commercial

vehicle if the goods have been sold, bought, pro-

duced, transformed or repaired by, or have been
lent, borrowed, given or leased by, the operator as

an integral part of the operator's primary business

which business is not the operation of public trucks;

R.S.O. 1980,

c. 425

(i) goods in a bus being operated under the authority

of an operating licence issued under the Public

Vehicles Act: or

R.S.O. 1980,

c. 407

(j) goods in a commercial vehicle within eighteen

months after the implementation date, where the

carriage would have been exempt under the Public

Commercial Vehicles Act.

Idem,
certificate of

intercor-

porate

exemption

Idem, trip

permit

Transpor-

tation for

compensation

Operating

within

subs. (1)

Exception

Idem

(5) Subsection (1) does not apply to a holder of a certificate

of intercorporate exemption or any affiliated corporation

named in the certificate carrying goods owned by any of them
pursuant to the certificate.

(6) Subsection (1) does not apply to the holder of a trip

permit operating the commercial vehicle specified therein in

accordance with the permit.

(7) Where goods are carried in a commercial vehicle that is

not owned by the owner of the goods and compensation is

received for the use of the vehicle other than in accordance

with a lease of the vehicle, the goods shall be deemed to be

carried for compensation.

(8) Where an intermediary, such as a freight forwarder,

based in Ontario arranges the transportation of goods of

others for compensation, on a highway, destined beyond an

urban municipality, except where the intermediary is acting on
behalf of a consignor or consignee for a pre-arranged fixed fee

for the services, the intermediary is operating a commercial
vehicle to carry goods of others for compensation within the

meaning of subsection (1).

(9) Subsection (8) does not apply where the arranging of

transportation on a highway is merely incidental to the pri-

mary business of an intermediary such as a customs brokerage

or other business prescribed by regulation.

(10) Where goods are carried in a commercial vehicle that

is leased by the owner of the goods but the lessor of the

vehicle, directly or indirectly.

(a) engages or pays the driver of the vehicle;
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(b) exercises control over the driver of the vehicle in

the course of his employment as driver; or

(c) assumes responsibility for the goods,

the goods shall be deemed to be carried for compensation.

(11) For the purpose of this section, "lease" means a writ- Definition,

ten agreement setting out fully and accurately all provisions ^^^

under which the vehicle is leased and giving the lessee exclu-

sive possession and control over the vehicle throughout the

entire term of the agreement.

(12) Every person who contravenes subsection (1) is guilty offence

of an offence and,

(a) on the first conviction, is liable to a fine of not less

than $250 and not more than $5,000; and

(b) on each subsequent conviction, is liable to a fine of

not less than $500 and not more than $5,000.

(13) For the purposes of subsection (12), a conviction that ^^em

occurs more than five years after a previous conviction is not a

subsequent conviction.

4.—(1) Operating licences shall be issued by the Registrar Registrar to

in accordance with this Act and the regulations.

(2) The Registrar may issue an operating licence containing Special

a class of operating authority that is,

(a) a single-source authority authorizing the licensee to

provide,

(i) commercial vehicles of which the licensee is

the owner or lessee, and

(ii) drivers for the vehicles referred to in sub-

clause (i),

under one or more contracts; or

(b) an owner-driver authority authorizing the licensee

to provide,

(i) one commercial vehicle of which the licensee

is the owner or lessee, and
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Limit on
authorities

Special

authority

Subject to

limitations

Exception

Vehicle

certificates

limiting

number of

vehicles

(ii) a driver for the vehicle referred to in sub-

clause (i),

under one contract at any given time.

(3) No person shall hold,

(a) more than one owner-driver authority at the same
time; or

(b) an owner-driver authority and a single-source

authority other than a single-source authority

granted under section 8.

(4) The Registrar, where it is in the public interest to do so,

may grant a special authority to any licensee which, for the

purpose of subsection 3 (1), shall be deemed to be part of that

licensee's operating licence, subject to the conditions set out

in the special authority, for seven days or such shorter time as

is set out in the special authority.

(5) When granting an operating authority, when there has

been a public interest test hearing conducted by the Board
wherein the issue of provincial interest has been raised under
subsection 9 (5), the Registrar shall make the authority sub-

ject to such provisions and limitations as are recommended by
the Board, but in no other circumstances may the Registrar

make an authority subject to provisions and limitations other

than as prescribed.

(6) Provisions or limitations imposed under subsection (5)

shall not serve to limit the number of commercial vehicles

operated under an operating authority except where the

authority is,

(a) a single-source authority;

(b) an owner-driver authority;

(c) granted after a hearing conducting a public interest

test; or

(d) for the carriage of road construction materials,

and shall not be inconsistent with any provision in this Act or

the regulations.

(7) The Registrar,
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(a) when granting an operating authority limiting the

number of vehicles that may be operated under the

authority; or

(b) with respect to the holder of an operating authority

for carriage of road construction materials issued

under the Public Commercial Vehicles Act,

shall issue vehicle certificates in a number not exceeding the

number of vehicles permitted to be operated under the author-

ity.

R.S.O.
c. 407

1980,

(8) No holder of a single-source authority or an owner- Limit on

driver authority shall have more commercial vehicles under under

contract at any time than the number of vehicle certificates contract

held under the authority.

(9) A vehicle certificate shall state the relevant operating Vehicle

\ .^
i o

certificate
authonty.

(10) An operating licence may be issued to expire, Expiry

Notice of

change

(a) at the end of a specified term;

(b) upon a specified day; or

(c) upon the occurrence of a specified event.

(11) Where the name or address of a holder of an operating

licence changes from that set out in the application for the

licence or a previous notice of change, the holder shall file,

with the Registrar, a notice of the change within fifteen days

after the change.

(12) Every Ucensee who does not maintain a place of busi- Ontario

ness in Ontario shall designate and maintain a person resident
^^^"

in Ontario as an agent of the licensee for the purposes of this

Act and to accept service for and on behalf of the licensee.

(13) For the purpose of subsection (2), a "contract" means Definition,

a contract, for a period of at least thirty consecutive days, that
"'" '^^^

gives the licensee the right to carry goods of the other party to

the contract, which goods are under the control of the other

party, and prohibits the licensee from using the vehicle speci-

fied in the contract from carrying goods on the licensee's

behalf or for a person who is not the other party to the con-

tract.

5.—(1) Operating licences and operating authorities are
I;!f^"f^^^"°j

not transferable.
transferable
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Death

Change in

control of

corporation

(2) Where a licensee, who is an individual, dies, the execu-

tor or administrator of the estate of the deceased may carry

on the business of the deceased in accordance with the operat-

ing licence for not more than six months after the death.

(3) The directors of a corporate licensee shall report forth-

with to the Registrar,

(a) every issue or transfer of shares of its capital stock

or change in beneficial ownership thereof; or

(b) an amalgamation,

that may affect control of the operations of the corporation.

(4) Every licensee shall report to the Registrar any arrange-where

no^'oontroT* ment whereby any part of the transportation service author-

business ized is controlled in any way by a person other than the

licensee.

Exception to

subs. (4)
(5) The report referred to in subsection (4) is not required

where the arrangement is a contract of the nature referred to

in subsection 4 (2).

Requirements 5,

—

(i^^ An Operating liceucc shall not be issued or an
icence

operating authority granted unless the applicant demonstrates

fitness to carry on the business of carrying goods for compen-
sation as described in the application for the licence.

Idem

Idem

(2) An application for an operating licence may not be

accepted by the Ministry from an applicant who does not hold

a certificate of competency or whose application is not co-

signed by an employee who holds such a certificate.

(3) Every applicant for an operating licence shall file with

the Registrar, with respect to the business for which authority

is sought, a description of the proposed transportation service

and evidence that the applicant.

R.S.O. 1980,

c. 198

(a) is not an undischarged bankrupt;

(b) is insurable; and

(c) holds a Commercial Vehicle Operator's Registra-

tion Certificate issued under the Highway Traffic

Act that is not under suspension or subject to a fleet

limitation.

Matters to be

considered
(4) In determining the fitness of an applicant, the Registrar

shall consider,
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R.S.C. 1970,

cc. M-14,
C-34, L-1

(a) the past conduct of the applicant or, where the

applicant is a corporation, of its officers as disclosed

by the record of convictions available to the Regis-

trar under this Act and the Highway Traffic Act, Rso. 1980,

Public Commercial Vehicles Act, Motor Vehicle ^" 141' 137

Transport Act (Canada), Compulsory Automobile
Insurance Act, Environmental Protection Act, i98i, cc. 59,

Employment Standards Act, Fuel Tax Act, 1981,

Dangerous Goods Transportation Act, 1981, Crimi-

nal Code (Canada), Canada Labour Code,
Transportation of Dangerous Goods Act (Canada),

and the regulations thereunder and such other stat-

utes as may be prescribed, and comparable statutes

and regulations of other jurisdictions that afford

reasonable grounds for belief that the transportation

service will not be operated in accordance with the

law and the public interest; and

(b) such other matters as are prescribed.

7.—(1) On being satisfied of the fitness of an applicant to Notice of

hold a licence, the Registrar shall give thirty days notice of the j^sue iSen^
intention to issue an operating licence to the ;ipplicant by
publication in The Ontario Gazette.

(2) Where the Registrar finds that an applicant is not fit to No^i^ of

hold an operating licence, the Registrar shall give the appli- re^se°"

cant written notice thereof with reasons, and the applicant

may, within thirty days after receiving the notice, appeal the

decision to the Licence Suspension Appeal Board as defined

in the Highway Traffic Act.

(3) After a hearing, the Licence Suspension Appeal Board ^'^^^

as defined in the Highway Traffic Act may amend or confirm
the decision of the Registrar.

(4) Any person may, within the thirty-day period referred Hearing

to in subsection (1), file with the Registrar a written request

that,

(a) where there is an allegation that false information

was given to the Registrar by the applicant, the

Registrar hold a hearing to determine the fitness of

an applicant; or

(b) the Board hold a hearing to conduct a public

interest test.

and file evidence of service of a copy of the request on the

applicant.
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Idem (5) Where a request is made under clause (4) (a) that the

Registrar, in his or her absolute discretion, does not consider

merely frivolous or vexatious, the Registrar shall hold the

hearing requested, which hearing shall be limited to the alle-

gation that false information was given.

Reassessing (6) Where the Registrar finds, after a hearing under subsec-
fitness

^.^^ ^^^^ ^^^^ ^^^^^ information was given, the Registrar shall

reassess the question of the appUcant's fitness to hold a

licence.

Issue of

licence
(7) Where subsection (8) does not apply and no request is

made under clause (4) (b), and the Registrar continues to be

satisfied that the applicant is fit to hold the licence, the Regis-

trar shall issue the licence applied for.

At Minister's

direction
(8) The Minister may direct the Board to hold a public

interest test and, where the Minister so directs, the Board
shall hold the hearing.

Idem,
by Board

(9) Where a request is made under clause (4) (b), the

Board shall, subject to section 9, hold the hearing requested.

Determine
fitness first

(10) A hearing to conduct a public interest test shall not be

held until a final determination has been made that the fitness

of the applicant has been demonstrated.

Exception (n) xhg requirement to hold a hearing to conduct a public

interest test does not apply where the application is for an

owner-driver authority or an operating authority to carry,

(a) waste or scrap being 40 29—miscellaneous waste or

scrap;

(b) farm products being 01 1—afield crops, 01 2—afresh

fruits or tree nuts, 01 3—afresh vegetables,

01 91—^horticultural specialities and 01 99—^farm

products, not elsewhere classified in STCC;

(c) prepared feed being 20 421—^prepared feed, animal,

fish or poultry, other than dog, cat or other pet

food not elsewhere classified, except chopped,

ground or pulverized hay, straw or related products,

20 423—canned feed, animal, fish or poultry, other

than dog, cat or othfr pet food;

(d) peat being 14 917—peat, natural, except ground or

otherwise treated;
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(e) fresh fish being 09 1—afresh fish or other marine
products not processed;

(f) buildings or structures being 24 33—^prefabricated

wooden buildings or panels or sections;

(g) newspapers and periodicals being 27 11—^news-

papers and 27 211—^periodicals;

(h) borate and potash being 14 713—^borate, potash or

soda, crude except ground or otherwise treated;

(i) ores and concentrates being 10—metallic ores; or

(j) petroleum crude being 13 111—crude petroleum
and 29 113 15—distillate fuel oil.

(12) The requirement to hold a hearing to conduct a public ^^^^

interest test does not apply where the applicant holds an oper-

ating licence issued under the Public Commercial Vehicles Act ^-^pO- i980,

after the 20th day of June, 1983 and the authority applied for

does not exceed that which would be contained in that licence

if it had been issued pursuant to a rewritten certificate under
section 10b of the Public Commercial Vehicles Act.

407

(13) Where a request for a hearing is made in respect of an stay of

application, the operating authority applied for shall not be
"^"*^^

granted until the hearing is completed or there has been a

final disposition of the rejection of the request.

(14) Clause (4) (b) and subsection (8) cease to apply five ^F^}^^^}^?^^.

and subs. (8)
years after coming into force.

8. Where the Registrar is satisfied that the circumstances Temporary
llCCI1C6

warrant it and that it is in the public interest to do so, the

Registrar may, despite subsections 6 (1) and 7 (13), issue an
operating licence or grant an operating authority that is valid

for not more than twelve months.

9.—(1) A hearing to conduct a public interest test pur-

suant to a request under clause 7 (4) (b) shall be held only if

the person who asked for the test makes out a written case to

the Board that.

Public

interest test

(a) the granting of the operating authority applied for

would be likely to have a significant detrimental

effect on the public interest using the criteria set out

in subsection 10 (1); and

(b) the request is not frivolously made.
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Idem

Burden of

proof

Notice to

Minister

Provincial

interest

(2) A hearing to conduct a public interest test pursuant to

the direction of the Minister shall be held only after the Minis-

ter has published, in The Ontario Gazette, the reasons for

wanting the hearing.

(3) In a hearing where a public interest test is conducted,

the burden of proof is,

(a) where the hearing is initiated by the Minister, on
the applicant for the operating authority; or

(b) where the hearing is as a result of a request under

clause 7 (4) (b), on the person making the request.

(4) Before holding a hearing under this section, the Board
shall give the Minister fifteen days notice thereof.

(5) If the Minister is of the opinion that the subject-matter

of a hearing of which the Minister receives notice is or is

likely to be a matter of provincial interest, the Minister shall

so advise the Board in writing together with the reasons

before the day fixed by the Board for the hearing and, where
that is done, may direct the Board,

(a) to postpone the hearing until thirty days after the

day fixed; or

Policy

statements

Review of

decision

(b) to examine and investigate such matters relating to

transportation policy as are referred to it by the

Minister, to report thereon to the Minister and to

postpone the hearing until thirty days after the date

of the report.

(6) The Board, where it holds a hearing after it has been
advised that the provincial interest may be involved, shall, as

part of that hearing, consider and give effect to every policy

statement issued by the Lieutenant Governor in Council

related to the provincial interest identified.

(7) Where the Lieutenant Governor in Council is of the

opinion that the Board has failed to give effect to policy state-

ments as required under subsection (6), the Lieutenant Gov-
ernor in Council may give notice thereof with particulars to

the Board within thirty days after the date of the decision of

the Board and the Board shall review its decision and may
amend its decision.

Substituting
(g) Where the Lieutenant Governor in Council is of the

opinion that the Board has failed to give effect to policy state-

ments in a review, the Lieutenant Governor in Council may
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give notice thereof to the Board within thirty days after the

review and may substitute the decision of the Lieutenant Gov-
ernor in Council for all or any part of the decision of the

Board.

10.—(1) In a hearing to conduct a public interest test, the Matters

Board shall determine whether granting the operating author- ^biic^"^^

ity applied for, as set out in the material filed under sub- interest test

section 6 (3), would have a significant detrimental effect on
the public interest in relation to the market proposed to be
served by investigating whether there would be significant

adverse impact on the following:

1. The existence of a dependable and viable trucking

industry.

2. The availability of appropriate trucking services to

shippers.

3. The ultimate Ontario consumers of goods and ser-

vices.

5.

Overall or net effect on employment within Ontario
and the gross provincial product.

The public interest as set out by the Lieutenant
Governor in Council in policy statements issued

under section 37.

(2) Where, after a hearing to conduct a public interest test, Board report

the Board finds that granting the operating authority applied

for would not likely have a significant detrimental effect on
the public interest in the market proposed to be served, the

Board shall so report to the Registrar and recommend that

the Registrar grant the authority applied for.

(3) Where, after a hearing to conduct a public interest test, ^^em

the Board finds that granting the operating authority applied

for will likely have a significant detrimental effect on the pub-
lic interest in the market proposed to be served, the Board
shall so report to the Registrar and recommend that the Reg-
istrar,

(a) grant the authority appUed for subject to a limit on
the number of commercial vehicles authorized to be
operated thereunder in the first, second, third and
fourth years following the issuing of the licence; or

(b) where the issue of provincial interest has been
raised under subsection 9 (5), issue an operating
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licence with provisions that vary from those applied

for.

Issuing

licence
(4) Upon receiving a report under subsection (2) or (3), the

Registrar shall issue a licence in the terms recommended by

the Board.

Deferred
issuance

(5) The issue of any licence under subsection (4) may be

delayed for up to six months after the Board's decision if the

Board so recommends.

Certificate of

inter-

corporate

exemption

Where not to

be issued

11.—(1) The Registrar shall issue a certificate of inter-

corporate exemption to every applicant therefor who is not

precluded from receiving it by subsection (2).

(2) A certificate of intercorporate exemption shall not be
issued,

(a) to a licensee; or

(b) to a corporation that does not show on the appli-

cation an affiliated corporation,

and shall not name therein an affiliated corporation that holds

an operating licence.

Conditions in
(3) ^he Registrar may, in a certificate of intercorporate

exemption, set out such conditions and Umitations as the Reg-
istrar sees fit to govern the carriage of goods under the certifi-

cate.

Affiliate

Control

(4) For the purpose of this Act, a corporation is an affiliate

of another corporation if one of them is the subsidiary of the

other, if both are subsidiaries of the same corporation or if

each is controlled by the same individual or corporation.

(5) For the purpose of subsection (4), a corporation is con-

trolled by an individual corporation or group of corporations

if,

(a) voting securities of the corporation carrying more
than 50 per cent of the votes for the election of

director are held, otherwise than by way of security

only, by or for the benefit of the other person or

group of persons;

(b) the votes carried by the securities referred to in

clause (a) are entitled, if exercised, to elect all

members of the board of directors of the corpora-

tion.
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(6) For the purpose of subsection (4), a corporation is a Subsidiary

subsidiary of another corporation if,

(a) it is controlled by,

(i) the other corporation,

(ii) the other corporation and one or more cor-

porations each of which is controlled by that

other corporation, or

(iii) two or more corporations each of which is

controlled by the other corporation; or

(b) it is a subsidiary of a corporation that is the other

corporation's subsidiary.

12.—(1) Every holder of a certificate of intercorporate Notification

exemption shall notify the Registrar of any change in the facts change—re

set out in the certificate within thirty days after the change. inter-

corporate

exemption

(2) Every person who contravenes subsection (1) is guilty offence

of an offence and on conviction is liable to a fine of not less

than $500 and not more than $5,000.

13.—(1) Subject to subsection (3), the Registrar shall issue Trip permit

a trip permit to every applicant therefor.

(2) Every trip permit shall, Wem

(a) specify the trip and vehicle, including drawn
vehicles if any, for which it applies; and

(b) be subject to the conditions set out therein.

(3) No more than three trip permits may be issued to one V™* °^
.,, . . , li • J three permits

person withm any twelve-month period.

14.—(1) The Minister may designate commercial zones Commercial

and may vary the boundaries of a commercial zone but, where
the Minister does so, it shall be done only in accordance with

the recommendations of the Board.

(2) Where the Minister proposes to designate a commercial Referral to

zone or to vary the boundaries of a commercial zone, he shall

refer the proposal to the Board and the Board shall hold a

public hearing and report thereon to the Minister with its

recommendations

.
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Second
hearing

(3) The Minister may require the Board to hold a second

public hearing in respect of all or any part of a proposal that

has been reported on under subsection (2) and to again report

thereon to the Minister with its recommendations.

Matter for (4) jn determining whether to recommend the designation

consfdT/'*
^° of a commercial zone, the Board shall consider whether the

public interest will be served thereby.

Public

interest
(5) In considering public interest, the Board shall take into

account the impact on the users of for hire transportation ser-

vices within the proposed zone and on the providers of the

services.

Idem

Prohibited

service

—

arranging

Prohibited

service

—

performing

Certificate of

competency
required

Delayed
effect

Idem

(6) In considering the impact on the providers of services,

the Board shall take into account the impact on those to

whom this Act does not apply, who are operating exclusively

within the proposed zone and on licensees who would be

affected thereby.

15.—(1) No person shall knowingly hire, directly or indi-

rectly, or participate in an arrangement to hire a person to

carry goods where the services would be carried out in contra-

vention of subsection 3 (1).

(2) No person shall,

(a) hold himself out as willing to; or

(b) undertake to,

arrange to carry goods where the service would be carried out

in contravention of subsection 3 (1).

16.—(1) No licensee shall carry goods under the authority

of an operating licence unless the licensee or an employee of

the licensee holds a certificate of competency and, where the

regulations so require, such greater number of employees as

are indicated by the regulations hold a certificate of compe-
tency.

(2) In every situation where the regulations require more
than one certificate holder, the licensee is permitted ninety

days in which to effect compliance.

(3) Every licensee, who ceases to meet the requirements

referred to in subsection (1) because of the termination of

employment of an employee who holds a certificate of compe-
tency, shall be deemed to meet the requirements for ninety

days after the termination.
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(4) An employee holding a certificate of competency may Limited use

be counted for one licensee only when determining whether
the requirements of subsection (1) are met except where the

licensees are affiliated corporations.

(5) Every licensee shall notify the Registrar within fifteen Change in

days after a change in certificate holders whose employment is holders

relied on to satisfy the requirements of subsection (1) of the

change.

(6) Subsection (1) does not apply to an executor or admin- Exception

istrator of an estate carrying on business in accordance with

subsection 5 (2).

(7) Every licensee who holds an operating licence restricted ^'^^^

to the carriage of goods through Ontario, provided the goods
are not picked up or dropped off in Ontario, is exempt from
the application of subsection (1).

(8) Every licensee who holds an operating licence which ^'^^^

was issued under the Public Commercial Vehicles Act is RS.o. 1980,

exempt from the application of subsection (1) with respect to

the carriage of goods during the eighteen-month period start-

ing on the implementation date.

17.—(1) Every person driving a public truck on a highway Licence to be

shall carry or keep, in a readily accessible place in the vehicle,

a copy of the operating licence under which the vehicle is

being operated and shall surrender the copy for inspection

upon the demand of an officer.

(2) Every driver of a commercial vehicle that is being oper- Certificate of

ated under a certificate of intercorporate exemption shall porate

carry or keep in a readily accessible place in the vehicle, exemption to

be carried

(a) the certificate or a copy thereof; and

(b) a shipping document signed by the consignor of the

goods carried showing the name of the consignor,

the name and address of the consignee, the originat-

ing point and the destination of the shipment and
the particulars of the goods comprising the ship-

ment,

and shall surrender them for inspection on the demand of an
officer.

(3) Every driver of a commercial vehicle that is under lease popy of

or contract to the owner, consignor or consignee of the goods carried"

being carried shall carry at all times while carrying the goods
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on a highway a copy of the lease, contract or notice of con-

tract and shall surrender it for inspection on the demand of an

officer.

Trip permit (4) Every driver of a commercial vehicle that is being oper-
e came

^^^^ under the authority of a trip permit shall carry or keep
the permit in a readily accessible place in the vehicle and shall

surrender it for inspection on the demand of an officer.

Where limit

on number
of vehicles

(5) Every person operating a public truck under an operat-

ing authority that limits the number of commercial vehicles

that may be operated thereunder shall carry in the vehicle a

vehicle certificate issued pursuant to such operating authority

and shall surrender it for inspection on the demand of an
officer.

Publishing

tariffs
18.—(1) Except as otherwise provided in the regulations,

every licensee shall publish, as prescribed, a tariff of tolls

showing the rates and charges and the conditions of carriage

for the carrying of goods to and from points in respect of

which the carriage is provided or offered by the licensee.

ToUs
(2) No licensee shall charge a toll other than that contained

in a tariff that is in effect or impose conditions of carriage that

are not contained in or imposed in accordance with the tariff.

Exception
(3) Subsectiou (2) does not apply to a licensee who charges

the toll under a contract, of which there is written evidence,

that is for a term,

(a) of less than fourteen days;

(b) of not less than six months and that provides for an
ascertainable maximum quantity of goods to be
transported at that toU; or

(c) other than as set out in clause (a) or (b) but has

been approved by the Board.

Coming into

effect
(4) A tariff of tolls shall not come into effect until fifteen

days after it has been published in the prescribed manner or,

where the Board has waived the fifteen days notice, until it

has been published in the prescribed manner.

Power of

Board
(5) The Board, on the application of a licensee, may, in

any particular situation, reduce or waive the fifteen days

notice referred to in subsection (4) or approve the term of a

contract for purposes of clause (3) (c).
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(6) This section does not apply to an intermediary referred Exception

to in subsection 3 (8).

19.—(1) Except as otherwise provided in the regulations, ^m of lading

every licensee shall issue a bill of lading to the person deliver-

ing or releasing goods to the licensee for carriage for compen-
sation.

(2) A signed copy of every bill of lading issued under this Copy to be

Act shall be retained, as, where and for the time prescribed,

by the consignor of the goods involved and by the issuer.

(3) Except as otherwise provided in the regulations, every Production of

driver operating a public truck shall carry a copy of the bill of ° ^
'"^

lading in respect of the goods being carried and shall surren-

der it for inspection on the demand of an officer.

(4) Where a shipment of goods is carried on more than one Copy of bin

vehicle, the licensee shall ensure that every part of the ship- accompany"

ment is accompanied by a copy of the appropriate bill of lad- aii goods

ing.

(5) For the purpose of subsections (3) and (4), a way bill, way bin

containing such information as is prescribed, may be substi-

tuted for the bill of lading.

(6) The Registrar may grant a bill of lading exemption in Exemption

an operating authority to a Ucensee if the operating authority
^^^ ^^^^^

is within a prescribed class.

(7) Subsections (3) and (4) do not apply in situations where i^em

there is no bill of lading or way bill because its use is obviated

through the existence of an exemption granted under this sec-

tion.

(8) Every person to whom a bill of lading exemption has Access to

been granted under subsection (6) shall make available to an
^^^'^ ^

officer of the Ministry, upon demand, access to the holder's

records, whether in printed form or on film or the access is by
electronic means or otherwise, and shall assist the officer in

examining and extracting therefrom information that would,
except for the exemption, be required to have been contained
in a bill of lading or way bill.

20. Every licensee shall carry such insurance or provide insurance

such bond as is prescribed and shall ensure evidence thereof is

carried in every commercial vehicle operated by the licensee.

21. Any officer may, for the purpose of an examination, Direction to

direct, by signals or otherwise, the driver of any commercial
^^"^
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vehicle driven on a highway to stop, and the driver upon
being so directed shall stop the vehicle.

Examination
by officer

R.S.O. 1980,

c. 198

22.—(1) Any officer may, at any time, examine any com-

mercial vehicle, its contents and equipment for the purpose of

ascertaining whether this Act, the Highway Traffic Act and

the regulations under either Act are being complied with and

the person in control of the vehicle shall assist in the examina-

tion of it, its contents and equipment.

Surrender of

documents
(2) Where a commercial vehicle examined under this sec-

tion contains goods, the officer conducting the examination

may require the person in charge of the vehicle to surrender

all documents in the possession of that person or in the

vehicle relating to the operation of the vehicle and to the car-

riage and ownership of the goods and to furnish all informa-

tion within that person's knowledge relating to the details of

the current trip and the ownership of the goods.

Seizure or

detention
(3) Where an officer is of the opinion, on reasonable and

probable grounds, that a commercial vehicle is being operated

in contravention of subsection 3 (1), the officer may,

(a) direct the driver of the vehicle to drive the vehicle

to such location as is reasonable in the circum-

stances and detain it at that location; and

(b) seize the permits and number plates for the vehicle,

until the vehicle is able to be operated in compliance with sub-

section 3 (1).

Duty on
driver

(4) Every driver who is directed under clause (3) (a) shall

comply with the direction.

Permit
suspension

(5) Every permit seized under subsection (3) shall be

deemed to be under suspension for the purposes of section 33

of the Highway Traffic Act while it is in the custody of the

officer seizing it.

Order to

release
(6) Where permits and number plates have been seized or a

commercial vehicle has been detained under subsection (3),

the person entitled to possession of the vehicle may apply to

the District Court for an order that the permits and plates be

returned or the vehicle released, as the case may be, and upon
a security being deposited with the Court in such amount not

to exceed $5,000, as determined by the Court, the order may
be issued.
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(7) Every security deposited under subsection (6) shall be
held until the final disposition of a charge laid in respect of

the believed contravention that led to the seizure or detention

or, where a charge is not laid within six months after the sei-

zure or detention, the expiration of the six-month period,

whichever first occurs.

Disposition

of security

(8) Where there is a conviction in respect of a charge re- idem

ferred to in subsection (7), the security deposited shall be
applied to pay the fine imposed.

(9) All costs necessarily incurred in detaining and storing a Lien

vehicle under subsection (3) are a lien on the vehicle.

23. An officer of the Ministry may examine all books, rec-

ords and documents of,

Examination
of records

(a) a licensee or a holder of a trip permit relating to the

business of operating public trucks; or

(b) a holder of a certificate of intercorporate exemption
or of an affiliated corporation named in the certifi-

cate relating to the transportation of goods for com-
pensation,

for the purpose of ensuring that the provisions of this Act and
the regulations are being complied with and the officer may,
for the purpose of the examination, upon producing his or her

designation as an officer of the Ministry, enter at any reason-

able time the business premises of the licensee, holder or affil-

iated corporation, as the case may be.

24.—(1) Where the Minister believes, on reasonable and investigation

probable grounds, that any person has contravened a provi-

sion of this Act or the regulations, the Minister may appoint

one or more persons to investigate whether the contravention

has occurred and the person appointed shall report the results

of the investigation to the Minister.

(2) For purposes relevant to an investigation under this sec- Powers of

tion, the investigator may inquire into and inspect the business
""^^^^'^ator

affairs of the person in respect of whom the investigation is

being made and may.

(a) upon production of his or her appointment, enter,

at any reasonable time, the business premises of the

person and inspect books, papers, documents and
things relevant to the investigation; and
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(b) inquire into negotiations and transactions made by
or on behalf of or in relation to the person relating

to the transportation of goods or the use of public

trucks or that are otherwise relevant to the investi-

gation,

and for the purpose of the inquiry, the investigator has the
R.s.o. 1980, powers of a commission under Part II of the Public Inquiries

Act, which Part applies to the inquiry as if it were an inquiry

under that Act

.

411

No person p) Nq pcrson shall obstruct an investigator in the course of

investigator'^ an investigation under this section or withhold from an investi-

gator or conceal or destroy any books, papers, documents or

things relevant to the investigation.

Application (^4) Where a justice of the peace is satisfied, upon an appli-

the^ pea^
° catiou without notice by an investigator acting under this sec-

tion,

(a) that the investigation has been ordered and that the

applicant has been appointed to conduct it; and

(b) that there are reasonable grounds for believing

there are in a specified building, dwelling, recep-

tacle or place, books, papers, documents or things

relating to the investigation,

the justice of the peace may, whether or not an inspection has

been made or attempted under clause (2) (a), issue an order

authorizing the investigator, together with such police officers

as the investigator calls upon to assist, to enter and search, if

necessary by reasonable force, the building, dwelling, recep-

tacle or place for the books, papers, documents or things and
to examine them.

Times of

entry
(5) Every entry and search authorized under subsection (4)

shall be made between sunrise and sunset unless the order

authorizes the investigator to make the search at night.

Expert
examination

(6) The Minister may appoint an expert to assist in examin-

ing books, papers, documents or things examined under
clause (2) (a) or subsection (4).

Copies 25.—(1) Any person.

(a) obtaining a document under section 22, may take

the document for the purpose of making a copy of

it; or
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(b) in the course of an investigation under section 23 or

24, upon giving a receipt therefor, may take any-

thing that may be examined under that section for

the purpose of making copies thereof,

but the copying shall be done as quickly as reasonably pos-

sible and the thing copied shall be promptly returned there-

after.

(2) Any copy made as provided in subsection (1) and certi-

fied to be a true copy by the person making the copy is admis-

sible in evidence in any proceeding as proof, in the absence of

evidence to the contrary, of the original document and that

the facts set out therein are true.

Idem

26.—(1) The Registrar may amend a certificate of inter- Cancellation

corporate exemption where a corporation named in the certifi- amendment

cate is no longer affiliated to the holder of the certificate or, of certificate

where the corporation named in the certificate is the only one
so named and is no longer affiliated to the holder of the certif-

icate, the Registrar may cancel the certificate.

(2) The Registrar may suspend or cancel a certificate of Registrar

intercorporate exemption where the holder thereof or any OT^Lncer"

person under the control or direction of the holder or of an certificate

affiliated corporation named therein contravenes this Act or

the regulations, the Highway Traffic Act or the regulations ^•^^•^- ^^^'

thereunder or the provisions of the certificate, and the contra-

vention is such that there are grounds for believing that trans-

portation services permitted by the certificate will not be
carried on in accordance with the law.

198

27.—(1) The Registrar may cancel an operating licence. Cancellation

(a) in whole, where the licensee fails to provide any
part of the transportation service for which the

licensee is licensed for a continuous period of one
year;

(b) in part, where the licensee fails to provide transpor-

tation service in respect of that part for a continu-

ous period of one year; or

(c) in whole or in part at the request of the licensee.

(2) The Registrar may suspend or cancel an operating Suspensioni»»ii.,i or cancel-
licence in whole or in part where, lation of

licence

(a) the licensee or any person under the control or

direction of the licensee contravenes this Act or the
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regulations, any Act referred to in clause 6 (4) (b)

or the provisions of the licence and the contraven-

tion is such that there are reasonable grounds for

believing that the transportation services permitted

by the licence will not be carried on in accordance

with this Act or the regulations;

(b) there has been misconduct or lack of integrity or

honesty by the licensee in carrying on the transpor-

tation service;

(c) the licensee is financially incapable of providing

transportation services in accordance with this Act
and the regulations or the provisions of the licence

or of meeting the licensee's financial responsibilities

to users of the services; or

(d) the licensee holds an owner-driver or single-source

authority and has been a party to a contract under
the authority that has been cancelled in less than

thirty days in circumstances that afford reasonable

grounds for believing that the transportation service

authorized by the authority will not be carried on in

accordance with this Act and the regulations.

Cancellation

of bill of

lading

exemption
certificate

(3) The Registrar may cancel a bill of lading exemption of

any holder of an operating licence who does not comply with

subsection 19 (8) (access to records) or whose records do not

disclose the information that is required in a bill of lading or

way bill.

Notice of
proposal to

cancel, etc.

28.—(1) Where the Registrar proposes to suspend or can-

cel an operating licence, in whole or in part, to suspend,

amend or cancel a certificate of intercorporate exemption or

to cancel a bill of lading exemption, the Registrar shall serve

notice of the proposal together with reasons therefor on the

licensee or certificate holder.

Right to

hearing
(2) Every person who is served with a notice under subsec-

tion (1) and serves on the Registrar and the Board, within fif-

teen days after that person receives service of the notice, a

request for a hearing, is entitled to a hearing by the Board in

respect of the proposal.

Where no
hearing

requested

(3) Where the Registrar does not receive a request for a

hearing as provided in subsection (2), the Registrar may, on
the expiration of the fifteen days referred to in subsection (2),

carry out the proposal.
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(4) For the purpose of subsection (1), a notice that is

mailed by prepaid post to the licensee or certificate holder at

that person's address last known to the Registrar shall be

deemed to have been served on the third day after the day of

mailing.

Service

(5) The Board, on application by a licensee or certificate Extension of

holder, as the case may be, may extend the time for request-

ing a hearing, either before or after expiration of the fifteen-

day period, and may give such directions as it considers

proper consequent upon the extension.

(6) The Registrar, the licensee or certificate holder and Parties

such other persons as the Board may specify are parties to

every hearing under this section.

(7) In a hearing held under this section, the Board shall Efforts to

take into account, where appropriate, evidence as to the man-
"""p^

ner in which the licensee has carried on operations under the

licence after receipt of notice of hearing and up to the

hearing.

(8) The Registrar shall give any party to a hearing an Opportunity

opportunity to examine, before the hearing, all documentary evidence

evidence that will be introduced and all reports, the contents

of which, will be given in evidence at the hearing.

(9) The Board shall, after a hearing under this section, Recommen-

make a report to the Registrar, setting out its findings of fact. Board

conclusions of law and recommendations.

(10) The Registrar, on receiving and considering a report Decision

made under this section, may carry out the proposal to which report'"^"

it relates, fully or in a modified manner and, where he or she

does so, shall give written reasons for the decision to the

licensee or holder or, where the Registrar decides not to carry

out the proposal, he or she shall so advise the licensee or cer-

tificate holder.

29.—(1) The Registrar may,

(a) despite subsection 11 (1), refuse to issue a certifi-

cate of intercorporate exemption;

Refusing or

withdrawing

privileges

(b) despite subsection 13 (1), refuse to issue a trip per-

mit; or

(c) suspend an operating licence.
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No right to

hearing

Dishonoured
cheques

Regulations

where the applicant or holder is indebted to the Treasurer of

the Province of Ontario in respect of a fee related to the

issuance of a certificate, licence or permit.

(2) Subsections 28 (1) and (2) do not apply in respect of a

licence suspended under clause (1) (c).

(3) Where a cheque tendered as payment for any fee or tax

is dishonoured, interest may be charged on the amount of the

cheque and a penalty and administrative fee may be imposed.

(4) The Lieutenant Governor in Council may make regu-

lations.

(a) providing for the payment of administrative fees for

reinstating suspended operating licences;

(b) providing for the payment of administrative fees for

handling dishonoured cheques;

(c) prescribing for the purpose of subsection (3), the

rate of interest, when interest starts to run and the

method of calculating the amount of interest;

(d) prescribing penalties for the purposes of subsection

(3) and the method of determining the amount of

any penalty.

Referral to

Board where
uncertainty

Issue of

clarified

licence

30.—(1) The Registrar may at any time refer an operating

licence to the Board where, in the opinion of the Registrar,

any part is ambiguous or the rights granted by the licence are

uncertain and the Board shall, after a hearing, report to the

Registrar and may recommend that the licence be amended to

resolve any ambiguity or uncertainty.

(2) Upon receipt of a report under subsection (1) that rec-

ommends a licence be amended, the Registrar shall issue an
amended operating licence in the form recommended by the

Board.

Confiden-
tiality

31. Every person employed in the administration of this

Act, including an investigator under section 24, shall preserve

confidentiality with respect to all matters that come to his or

her knowledge in the course of that person's duties or employ-
ment and shall not communicate any such matter to any other

person except,

(a) as may be required in connection with the adminis-

tration of this Act and the regulations or any pro-
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ceeding under this Act or the regulations or of the

Motor Vehicle Transport Act (Canada); RS c. 1970,

(b) to his or her counsel; or

(c) with the consent of the person to whom the inform-

ation relates.

32. Where the Registrar receives a report under subsec- CanceUation

tion 5 (3) or (4) or information that leads the Registrar to Board"'^
^

conclude that a report should have been made under subsec-

tion 5 (3) or (4), the Registrar shall refer the report or the

information to the Board and the Board shall hold a hearing

to determine whether persons different from those indicated

at the time of the application for the licence are in actual con-

trol of the transportation service authorized by the licence

and, where that is the case, the Registrar shall cancel the

operating licence.

33.—(1) Every person who contravenes any of the provi- Penalty

sions of this Act or the regulations is guilty of an offence and
on conviction, where a penalty for the contravention is not

otherwise provided, is liable to a fine of not less than $150
and not more than $1,500.

(2) Every person who knowingly makes a false statement in ^''em

an application, declaration, affidavit or document required

under this Act or the regulations or by the Board is guilty of

an offence and on conviction is liable to a fine of not more
than $1,000 or to imprisonment for a term of not more than

thirty days, or to both.

34. Any licensee may be charged with and convicted of an Licensee

offence under this Act or the regulations for which the driver uabie""^
^

of the licensee's public truck is subject to be charged and on
conviction, the licensee is liable to the penalty provided for

the offence.

35. No prosecution shall be instituted under this Act with- consent to

out the prior consent of an officer.
prosecu e

36.—(1) There shall be a committee to be known as the Advisory

Advisory Committee on Truck Transportation composed of on Truck
Transpor-

tation
not fewer than twelve and not more than twenty members.

(2) The Minister shall appoint the members of the Commit- Members

tee for such terms as the Minister determines and in making
the appointments shall include representatives of the Ministry,

the Board, shippers and carriers.
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Chairman
and vice-

chairman

Vacancies

Function of

Committee

Policy

statements

Publication

Ministerial

directions to

investigate

(3) The Minister shall designate a chairman and a vice-

chairman from among the members appointed.

(4) The Minister may fill any vacancy that occurs in the

membership of the Committee.

(5) The function of the Committee is to advise and make
recommendations to the Minister on,

(a) the effectiveness of this Act and its administration

by the Ministry and the Board in relation to the

objectives set out in section 2;

(b) any matter concerning the transportation of goods

in commercial vehicles; and

(c) the degree to which the public interest test is neces-

sary to advance the objectives of section 2.

37.—(1) The Lieutenant Governor in Council may issue

policy statements setting out matters to be considered by the

Board when determining questions of public interest and the

Board shall take the statements into consideration together

with such other matters as the Board considers appropriate.

(2) Every policy statement made under subsection (1) shall

be published in The Ontario Gazette.

38.—(1) The Minister may direct the Board to examine

and investigate such matters relating to transportation policy

as the Minister specifies and the Board shall report thereon to

the Minister.

Hearings (2) For the purposcs of subsection (1), the Board may hold

such hearings as it considers necessary.

Non-appii- 39. Section 22 of the Ontario Highway Transport Board

R.s°o.°i980, Act does not apply to an order or decision of the Board under
C.338 ' this Act.

40.—(1) Every operating licence issued to a licensee

under the Public Commercial Vehicles Act or this Act is can-

One valid

licence only

R S O 1980

c. 407 ' celled upon the issuance of a new licence under this Act to the

same licensee.

Amending (2) An amended licence constitutes a new licence, as
^""

amended, for the purpose of subsection (1).

Regulations 41,—(1) The Lieutenant Governor in Council may make
regulations.
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1. prescribing classes of licences, licensees and authori-

ties;

2. prescribing fees and the basis for computing fees

and providing for the payment thereof;

3. prescribing conditions and limitations to which
licences, authorities, permits and certificates of

intercorporate exemptions shall be subject;

4. prescribing the contents of and the information to

be contained in bills of lading and prescribing differ-

ent contents and information for bills of lading

issued by various classes of licensees;

5. prescribing the form, amount, nature, class, provi-

sions and conditions of insurance policies and bonds
that shall be provided and carried by licensees;

6. respecting the form and content of tariffs and tolls,

including conditions of carriage, the publication

thereof and the payment of tolls;

7. prescribing forms, including the contents thereof

and information to be contained therein, and pro-

viding for their use and the filing thereof;

8. prescribing, regulating and limiting the hours of

labour of drivers of public trucks;

9. prescribing the qualifications of drivers of public

trucks and prohibiting persons who do not meet the

qualifications from driving public trucks;

10. prescribing equipment to be carried by public trucks

and the condition and location in which the equip-

ment shall be kept;

11. prescribing the method of bookkeeping or account-

ing to be used and the returns or statements to be
filed by licensees and providing for the filing

thereof;

12. prescribing criteria to be taken into account in

determining the fitness of applicants for operating

authorities and licences;

13. prescribing and providing for the information to be
marked on articles covered by a bill of lading issued
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by licensees and exempting any class of licensees

from any provision so prescribed or provided;

14. prescribing conditions that shall be deemed to be a

part of every contract or a class of contract for the

carriage of goods for compensation to which this

Act applies;

15. prescribing classes of operating authorities for the

purposes of subsection 7 (11);

16. exempting any class of licensees or drivers of any

class of public truck from the application of sections

18 and 19 and prescribing conditions to which any

exemption is subject;

17. prescribing classes of operating authorities for the

purposes of subsection 19 (6) and conditions that

apply to holders of operating authorities who carry

goods under a bill of lading exemption;

18. governing the issue and renewal of operating

licences;

19. prescribing the qualifications of applicants for and

holders of operating authorities and operating

licences;

20. governing the issue and renewal of certificates of

intercorporate exemption and prescribing terms to

which the certificates shall be subject;

21. establishing certificate of competency training pro-

grams including the prescribing of training courses,

courses of study, methods of training, qualifications

for certification, fixing credits to be allowed for

courses, the administration of the program, provid-

ing for the granting of certificates and the recogni-

tion of previous experience;

22. prescribing classes of public trucking undertakings

and the number, location and scope of duties of

holders of certificates of competency required to be

employed therein;

23. prescribing the contents of documents and financial

statements and providing for their filing with the

Registrar or the Board;
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24. prescribing the period of time for which ceriiificates

of intercorporate exemption are valid and providing

for the renewal thereof;

25. prescribing the method of determining the number
of employees required to hold a certificate of com-
petency and providing for different calculations

based on the type of venture carried on;

26. designating certificates or documents that shall, on
designation, be deemed to be a certificate of com-
petency issued under this Act;

27. providing for the delegation to an officer of the

Ministry of such of the powers and duties of the

Registrar as may be considered necessary;

28. respecting any matter or thing that is required or

permitted to be prescribed under this Act.

(2) Any regulation may be general or particular in its appU- ^'^^"^

cation.

(3) Any regulation may adopt by reference in whole or in Adoption of

part, with such changes as the Lieutenant Governor in Coun-
cil considers necessary, any code, standard or specification,

and may require compliance with any code, standard or speci-

fication that is so adopted.

42.—(1) An operating licence issued pursuant to a certifi- Transition

cate of public necessity and convenience under section 10b of

the Public Commercial Vehicles Act shall be deemed to be an R s.o. i980,

c 407
operating licence for the purpose of this Act.

(2) An operating licence or a freight forwarder's licence ^^^"^

issued under the Public Commercial Vehicles Act, other than a

licence referred to in subsection (1), shall be deemed to be an
operating licence for the purpose of this Act during the eigh-

teen-month period starting on the implementation date unless

cancelled sooner by the operation of section 40.

(3) A certificate of intercorporate exemption issued under ^^^'^

section 4a of the Public Commercial Vehicles Act shall be
deemed to be a certificate of intercorporate exemption for the

purpose of this Act.

(4) Subsection 6 (1) of the Public Commercial Vehicles Act kT^^'io^^
does not apply where the application for the licence is made c. 407,

after the implementation date. sut)s- 6 (i)
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43.—(1) Section 2, sections 4a and 4b, as enacted by the

Statutes of Ontario, 1981, chapter 71, section 3, subsection

6 (3), sections 9, 13, 18 to 22, sections 24 to 26, section 27, as

amended by the Statutes of Ontario, 1981, chapter 71, section

10, and sections 27 to 30 of the Public Commercial Vehicles Act,

being chapter 407 of the Revised Statutes of Ontario, 1980, are

repealed.

(2) The Public Commercial Vehicles Act, being chapter 407

of the Revised Statutes of Ontario, 1980, the Public Commercial

Vehicles Amendment Act, 1981, being chapter 71, the Public

Commercial Vehicles Amendment Act, 1983, being chapter 79,

the Public Commercial Vehicles Amendment Act, 1984, being

chapter 20 and the Public Commercial Vehicles Amendment Act,

1986, being chapter 11, are repealed eighteen months after the

implementation date.

Commence- 44, jhis Act comes iiito forcc on a day to be named by
ment

proclamation of the Lieutenant Governor.

Short title 45, jhe short title of this Act is the Truck Transportation

Act, 1987.
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EXPLANATORY NOTES

The Bill introduces reform of the regulation of for hire trucking in Ontario. The new

Act will replace the Public Commercial Vehicles Act and is complemented by the

Highway Traffic Amendment Act, 1987 and the Ontario Highway Transport Board

Amendment Act, 1987.

The Bill changes the entry test from an examination of the need for additional

service to an examination of the fitness of the applicant.

In order to obtain a licence under the new Act, all applicants must pass a fitness

test. At the time of the application, the applicant or an employee must hold a Certificate

of Competency which will be obtained by passing a written test. This test will cover that

prospective truckers have knowledge of safe truck operation, trucking legislation, safety,

insurance requirements and maintenance practices. Another factor will be the applicant's

past performance record.

For the first five years, the fitness test will be supplemented by a public interest test.

This test will take the form of a public hearing and will be used only when any interested

party can demonstrate that granting the licence would have significant detrimental effect

on the public interest.

The Bill also provides for the establishment of an Advisory Committee on Truck

Transportation. The Minister will appoint members of the committee drawing from Gov-

ernment, the OH IB, shippers and carriers. The committee will advise the Minister on

the effectiveness of the new Act and, in particular, on the need for continuing the public

interest test beyond five years.
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HER MAJESTY, by and with the advice and consent of the

Legislative Assembly of the Province of Ontario, enacts as

follows:

1.—(1) In this Act,

"Board" means the Ontario Highway Transport Board;

Definitions

'commercial motor vehicle" means a motor vehicle with a
permanently attached truck or delivery body and includes a
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truck tractor used for hauling purposes, but does not

include an ambulance, hearse, casket wagon, fire appara-

tus, bus or motor vehicle commonly known as a tow truck

when the tow truck is being used as a tow truck;

"commercial vehicle" means,

(a) a commercial motor vehicle or a combination of a

commercial motor vehicle and trailer or trailers as

R.s.o. 1980, defined in the Highway Traffic Act,

(b) a dual-purpose vehicle or a combination of a dual-

purpose vehicle and a trailer as defined in the

Highway Traffic Act, or

(c) the combination of a motor vehicle, as defined in

the Highway Traffic Act, drawing a trailer or trail-

ers, as defined in that Act;

"Committee" means the Advisory Committee on Truck
Transportation;

"compensation" includes any rate, remuneration, reimburse-

ment or reward of any kind paid, payable or promised, or

received or demanded, directly or indirectly;

"dual-purpose vehicle" means a motor vehicle, other than one
commonly known as a passenger car, designed by the

manufacturer for the transportation of persons and goods;

"goods" includes all classes of materials, wares and merchan-
dise and live stock;

"highway" means a highway as defined in the Highway Traffic

Act;

"implementation date" means the day subsection 3 (1) is pro-

claimed to be in force;

"licensee" means the holder of an operating licence issued

under this Act;

"Minister" means the Minister of Transportation;

"Ministry" means the Ministry of Transportation;

"officer" means a member of the Ontario Provincial Police

Force or an officer of the Ministry designated in writing by
the Minister to assist in the enforcement of this Act;
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"operate" means to cause to be driven on a highway and
"operated" has a corresponding meaning;

"operating authority" means a specific authority to operate

that is contained within an operating licence;

"operating licence" means an operating licence issued under
this Act containing one or more operating authorities;

"owner" means the person in whose name the vehicle portion

of a permit is issued for a motor vehicle under the Highway ^-^^9' ^^^'

Traffic Act;

"prescribed" means prescribed by the regulations;

"public truck" means a commercial motor vehicle or the com-
bination of a commercial motor vehicle and trailer or trail-

ers drawn by it, operated by the holder of an operating

licence;

"Registrar" means the Registrar of Motor Vehicles appointed

under the Highway Traffic Act;

"regulations" means the regulations made under this Act;

"road construction materials" means rubble carried to or from
a construction or demolition site and 01 928—animal or

poultry manure, 10—metallic ores, 14 1—dimension stone,

quarry, 14 2—crushed or broken stone or riprap,

14 41—gravel or sand, excluding abrasive, 14 51—clay,

ceramic or refractory minerals, crude, 14 714—apatite or

phosphate rock, clay or sand, crude, excluding ground or

otherwise treated, 14 715—rock salt, crude, crushed, lump
or screened, excluding sodium chloride (common salt),

14 719—chemical or fertilizer minerals, not elsewhere clas-

sified, excluding ground or otherwise treated, 14 919—non
metallic minerals, not elsewhere classified, loam, soil or

topsoil, not elsewhere classified, excluding ground or other-

wise treated at mine site or fuels, 28 126 32—calcium chlo-

ride, liquid, 28 126 33—calcium chloride, other than liquid,

28 181 70—urea, other than liquor or liquid, 28 71

—

fertilizers excluding milled, mined or otherwise prepared,

natural boron, sodium or potassium compounds,
28 991—salt, common, 29 116—asphalt pitches or tars,

petroleum, coal tar, coke oven or natural gas,

29 511 40—composition, paving, consisting of sand, slag or

stone and asphalt, pitch or tar combined, 29 511
45—^paving composition, consisting of stone, granulated

cork and asphalt, 32 952 15—cinders, clay, shale (expanded
shale), slate or volcanic (not pumice stone) or haydite,
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32 952 53—slag, basic (cementitious), ground or pulverized,

32 952 60—slag, basic (phosphate), ground or pulverized,

32 952 78—slag, furnace, crushed, expanded, granulated,

ground or pulverized, viz, aluminum, antimony (refuse

from antimony ore), brass, copper, detinning (refuse

derived from detinning process), ferro silicon (flue slag

from ferro-silicon or silicon metal production furnaces),

iron, iron-titanium (iron titanium bearing slag), lead, mag-

nesium, nickel, tin or zinc, 32 952 91—slag, nee, crushed,

granulated, ground or pulverized, without commercial

value for the further extraction of metal, 33 112—furnace

slag, excluding ground or otherwise treated;

"STCC" means the Standard Transportation Commodity
Code Tariff 6001-O, as amended effective the 1st day of

July, 1987, filed with the National Transportation Agency;

"STCC number" means a number in STCC representing the

goods or materials classified under that number;

"toll" means any fee or rate charged, levied or collected for

the transportation of goods in or on a public truck.

Idem (2) Where, in this Act or the regulations, a reference to

goods or materials is preceded by a STCC number, the goods

or materials referred to are those indicated in the STCC by

reference to that number.

Purpose 2. It is hereby declared that an effective goods movement
system by highway is essential to advance the interests of the

users of transportation and to maintain the economic well-

being and growth of Ontario and that these objectives are to

be achieved by the regulatory scheme estabUshed by this Act

which is to be interpreted so as to advance the objective that

the system will,

(a) foster productive, fair and innovative competition

and the existence of a dependable and viable truck-

ing industry in furtherance of the public interest;

and

(b) be of benefit to the users of transportation services

and not for the protection from competition of indi-

vidual providers of such services.

Operating
licence

required to

transport

goods for

compensation

3.—(1) No person shall operate a commercial vehicle to

carry goods of any other person for compensation unless it is

done,
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(a) under an operating licence held by the person oper-

ating the vehicle; and

(b) pursuant to the licence.

(2) Every operating licence authorizes the holder thereof to

carry 01 928 1—^unprepared manure from animal, bird, dog,

fowl, goat, sheep or guano, 14 719—chemical or fertilizer min-

erals, not elsewhere classified in STCC, 28 181 70—^urea,

other than liquid and 28 71—fertilizers in bulk to or from any

point within Ontario during April, May and June in a com-
mercial vehicle that is not a tank vehicle.

General
authority

(3) An operating licence that is an owner-driver or single- Owner-dnver

source operating authority authorizes the operation of a com- s^^^e^source

mercial vehicle to carry goods for compensation only when a licence

notice of the contract under which the particular vehicle is
""^'°"^

being operated has been filed with the Ministry as prescribed.

of,

(4) Subsection (1) does not apply to prohibit the carriage Exception

(a) goods solely within a commercial zone designated

under section 14 or an urban municipality;

(b) fresh fruit and fresh vegetables grown in continental

United States of America or Mexico;

(c) goods used on farms and farm products that are

01 1—afield crops, 01 2—fresh fruits or tree nuts,

01 3—afresh vegetables, 01 91—^horticultural speciali-

ties, 01 99—^farm products, not elsewhere classified

in STCC, 01 41—live stock and 01 92—animal spe-

cialities that are carried in a commercial motor
vehicle equipped with not more than three axles

that does not draw a trailer;

(d) 01 421 10—milk, fresh, unprocessed and 20 261—
bulk fluid milk, skim milk or cream carried on
behalf of The Ontario Milk Marketing Board;

(e) wheat by a person appointed to act as agent for the

Ontario Wheat Producers' Marketing Board where
the wheat is being carried from the agent's premises

in a commercial vehicle registered in the agent's

name;

(f) ready mixed concrete;
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(g) 24 1—^primary forest or raw wood materials that are

the products of the forest from which they are being

carried;

(h) goods carried by an operator of a commercial

vehicle if the goods have been sold, bought, pro-

duced, transformed or repaired by, or have been
lent, borrowed, given or leased by, the operator as

an integral part of the operator's primary business

which business is not the operation of public trucks;

R.S.O. 1980,

c. 425

(i) goods in a bus being operated under the authority

of an operating licence issued under the Public

Vehicles Act; or

R.S.O. 1980,

c. 407

(j) goods in a commercial vehicle within eighteen

months after the implementation date, where the

carriage would have been exempt under the Public

Commercial Vehicles Act.

'^^™.' (5) Subsection (1) does not apply to a holder of a certificate

intercor-^ of iutcrcorporate exemption or any affiliated corporation
porate named in the certificate carrying goods owned by any of them
exemption

pursuant to the certificate.

Idem, trip

permit
(6) Subsection (1) does not apply to the holder of a trip

permit operating the commercial vehicle specified therein in

accordance with the permit.

Transpor-

tation for

compensation

(7) Where goods are carried in a commercial vehicle that is

not owned by the owner of the goods and compensation is

received for the use of the vehicle other than in accordance

with a lease of the vehicle, the goods shall be deemed to be

carried for compensation.

operating
within

subs. (1)

(8) Where an intermediary, such as a freight forwarder,

based in Ontario arranges the transportation of goods of

others for compensation, on a highway, destined beyond an

urban municipality, except where the intermediary is acting on
behalf of a consignor or consignee for a pre-arranged fixed fee

for the services, the intermediary is operating a commercial

vehicle to carry goods of others for compensation within the

meaning of subsection (1).

Exception
(9) Subscctiou (8) docs not apply where the arranging of

transportation on a highway is merely incidental to the pri-

mary business of an intermediary such as a customs brokerage

or other business prescribed by regulation.
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(10) Where goods are carried in a commercial vehicle that ^^^^

is leased by the owner of the goods but the lessor of the

vehicle, directly or indirectly,

(a) engages or pays the driver of the vehicle;

(b) exercises control over the driver of the vehicle in

the course of his employment as driver; or

(c) assumes responsibility for the goods,

the goods shall be deemed to be carried for compensation.

(11) For the purpose of this section, "lease" means a writ- Definition,

ten agreement setting out fully and accurately all provisions

under which the vehicle is leased and giving the lessee exclu-

sive possession and control over the vehicle throughout the

entire term of the agreement.

(12) Every person who contravenes subsection (1) is guilty offence

of an offence and,

(a) on the first conviction, is liable to a fine of not less

than $250 and not more than $5,000; and

(b) on each subsequent conviction, is liable to a fine of

not less than $500 and not more than $5,000.

(13) For the purposes of subsection (12), a conviction that ^'lem

occurs more than five years after a previous conviction is not a

subsequent conviction.

4.—(1) Operating licences shall be issued by the Registrar Registrar to

issue licences

in accordance with this Act and the regulations.

(2) The Registrar may issue an operating licence containing special

a class of operating authority that is,

(a) a single-source authority authorizing the licensee to

provide,

(i) commercial vehicles of which the licensee is

the owner or lessee, and

(ii) drivers for the vehicles referred to in sub-

clause (i),

under one or more contracts; or
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Limit on
authorities

Special

authority

Subject to

limitations

Exception

(b) an owner-driver authority authorizing the licensee

to provide,

(i) one commercial vehicle of which the licensee

is the owner or lessee, and

(ii) a driver for the vehicle referred to in sub-

clause (i),

under one contract at any given time.

(3) No person shall hold,

(a) more than one owner-driver authority at the same
time; or

(b) an owner-driver authority and a single-source

authority other than a single-source authority

granted under section 8.

(4) The Registrar, where it is in the public interest to do so,

may grant a special authority to any licensee which, for the

purpose of subsection 3 (1), shall be deemed to be part of that

licensee's operating licence, subject to the conditions set out

in the special authority, for seven days or such shorter time as

is set out in the special authority.

(5) When granting an operating authority, when there has

been a public interest test hearing conducted by the Board
wherein the issue of provincial interest has been raised under
subsection 9 (5), the Registrar shall make the authority sub-

ject to such provisions and limitations as are recommended by
the Board, but in no other circumstances may the Registrar

make an authority subject to provisions and limitations other

than as prescribed.

(6) Provisions or limitations imposed under subsection (5)

shall not serve to limit the number of commercial vehicles

operated under an operating authority except where the

authority is,

(a) a single-source authority;

(b) an owner-driver authority;

(c) granted after a hearing conducting a public interest

test; or

(d) for the carriage of road construction materials.
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and shall not be inconsistent with any provision in this Act or

the regulations.

(7) The Registrar, Vehicle
^ ^ ^

certificates

limiting

(a) when granting an operating authority limiting the number of

number of vehicles that may be operated under the

authority; or

(b) with respect to the holder of an operating authority

for carriage of road construction materials issued

under the Public Commercial Vehicles Act, R.s.o. 1980,
'

c. 407

shall issue vehicle certificates in a number not exceeding the

number of vehicles permitted to be operated under the

authority.

(8) No holder of a single-source authority or an owner- Limit on

driver authority shall have more commercial vehicles under under

contract at any time than the number of vehicle certificates contract

held under the authority.

(9) A vehicle certificate shall state the relevant operating Vehicle

authonty.

(10) An operating licence may be issued to expire, Expiry

(a) at the end of a specified term;

(b) upon a specified day; or

(c) upon the occurrence of a specified event.

(11) Where the name or address of a holder of an operating Notice of

licence changes from that set out in the application for the ^
^"^^

licence or a previous notice of change, the holder shall file,

with the Registrar, a notice of the change within fifteen days

after the change.

(12) Every licensee who does not maintain a place of busi- Ontario

ness in Ontario shall designate and maintain a person resident
^^^"

in Ontario as an agent of the licensee for the purposes of this

Act and to accept service for and on behalf of the licensee.

(13) For the purpose of subsection (2), a "contract" means Definition,

a contract, for a period of at least thirty consecutive days, that

gives the licensee the right to carry goods of the other party to

the contract, which goods are under the control of the other

party, and prohibits the licensee from using the vehicle speci-

fied in the contract from carrying goods on the licensee's



10 Bill 88 TRUCK TRANSPORTATION 1987

behalf or for a person who is not the other party to the con-

tract.

Compliance
with 1986,

c. 1 (Can.),

1976-77,

c. 52 (Can.)

(14) It is a condition of every operating licence that neither

the holder thereof nor the driver of a public truck operated

thereunder is in contravention of the Customs Act (Canada)
and the Immigration Act, 1976 (Canada) and the regulations

made thereunder.

Idem

Licence not

transferable

(15) The driver of a commercial motor vehicle registered in

a jurisdiction other than a province or territory of Canada and
operated under the authority of an operating licence shall

carry documents indicating compliance with subsection (14),

and subsection 22 (2) applies to such documents. ^^^

5.—(1) Operating licences and operating authorities are

not transferable.

Death
(2) Where a licensee, who is an individual, dies, the execu-

tor or administrator of the estate of the deceased may carry

on the business of the deceased in accordance with the operat-

ing licence for not more than six months after the death.

Change m (3) 7jie directors of a corporate licensee shall report forth-
control of •lx,\ ^x. -n • ^
corporation With to the Registrar,

(a) every issue or transfer of shares of its capital stock

or change in beneficial ownership thereof; or

(b) an amalgamation,

that may affect control of the operations of the corporation.

Where
(4) Every licensee shall report to the Registrar any arrange-

licensee does \ / ^ a t? ^ c?

not control mcnt whcrcby any part of the transportation service author-
business ized is controlled in any way by a person other than the

licensee.

^bf^'flT
^° ^^^ ^^^ report referred to in subsection (4) is not required

where the arrangement is a contract of the nature referred to

in subsection 4 (2).

Requirements 5^

—

r\\ An Operating licence shall not be issued or an
tor licence

operating authority granted unless the applicant demonstrates

fitness to carry on the business of carrying goods for compen-
sation as described in the application for the licence.

Idem
(2) An application for an operating licence may not be

accepted by the Ministry from an applicant who does not hold
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a certificate of competency or whose application is not co-

signed by an employee who holds such a certificate.

(3) Every applicant for an operating licence shall file with ^^^^

the Registrar, with respect to the business for which authority

is sought, a description of the proposed transportation service

and evidence that the applicant,

(a) is not an undischarged bankrupt;

(b) is insurable; and

(c) holds a Commercial Vehicle Operator's Registra-

tion Certificate issued under the Highway Traffic R s^o. 1980,

Act that is not under suspension or subject to a fleet

limitation.

c. 198

(4) In determining the fitness of an applicant, the Registrar Matters to be

shall consider,

(a) the past conduct of the applicant and, where the

applicant is a corporation, of its officers as disclosed

by the record of convictions available to the Regis-

trar under this Act and the Highway Traffic Act, RS.o. 1980,

Public Commercial Vehicles Act, Motor Vehicle ^'
141'^ 137'

Transport Act (Canada), Compulsory Automobile
Insurance Act, Environmental Protection Act, i98i, cc. 59,

Employment Standards Act, Fuel Tax Act, 1981,

Dangerous Goods Transportation Act, 1981, Crimi- RS.c. 1970,

nal Code (Canada), Canada Labour Code, c-34, l i

Transportation of Dangerous Goods Act (Canada),

and the regulations thereunder and such other stat-

utes as may be prescribed, and comparable statutes

and regulations of other jurisdictions that afford

reasonable grounds for belief that the transportation

service will not be operated in accordance with the

law and the public interest; and

(b) such other matters as are prescribed.

(5) Subsection (2) does not apply where the application is Exception

for an operating licence to carry goods of a nature and on a

scale that had been exempt under the Public Commercial
Vehicles Act and the applicant was engaged in the transporta-

tion during the six months immediately preceding the date of

the application. -^-

7.—(1) On being satisfied of the fitness of an applicant to Notice of

hold a licence, the Registrar shall give thirty days notice of the ("sue licence
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intention to issue an operating licence to the applicant by
publication in The Ontario Gazette.

Notice of

intention to

refuse

R.S.O. 1980,

c. 198

Idem

(2) Where the Registrar finds that an applicant is not fit to

hold an operating licence, the Registrar shall give the appli-

cant written notice thereof with reasons, and the applicant

may, within thirty days after receiving the notice, appeal the

decision to the Licence Suspension Appeal Board as defined

in the Highway Traffic Act.

(3) After a hearing, the Licence Suspension Appeal Board
as defined in the Highway Traffic Act may amend or confirm

the decision of the Registrar.

Hearing
(^^ ^ny pcrson may, within the thirty-day period referred

to in subsection (1), file with the Registrar a written request

that,

(a) where there is an allegation that false information

was given to the Registrar by the applicant, the

Registrar hold a hearing to determine the fitness of

an applicant; or

(b) the Board hold a hearing to conduct a public

interest test,

and file evidence of service of a copy of the request on the

applicant.

Idem
(5) Where a request is made under clause (4) (a) that the

Registrar, in his or her absolute discretion, does not consider

merely frivolous or vexatious, the Registrar shall hold the

hearing requested, which hearing shall be limited to the alle-

gation that false information was given.

fitneTs^^^*"^
(6) Where the Registrar finds, after a hearing under subsec-

tion (5), that false information was given, the Registrar shall

reassess the question of the applicant's fitness to hold a

licence.

Issue of

licence
(7) Where subsection (8) does not apply and no request is

made under clause (4) (b), and the Registrar continues to be
satisfied that the applicant is fit to hold the licence, the Regis-

trar shall issue the licence applied for.

At Minister's
(g) jhe Minister may direct the Board to hold a public

interest test and, where the Minister so directs, the Board
shall hold the hearing.
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(9) Where a request is made under clause (4) (b), the ^^^^^^^^

Board shall, subject to section 9, hold the hearing requested. ^

(10) A hearing to conduct a public interest test shall not be Determme

held until a final determination has been made that the fitness

of the applicant has been demonstrated.

(11) The requirement to hold a hearing to conduct a public Exception

interest test does not apply where the application is for an

owner-driver authority or an operating authority to carry,

(a) waste or scrap being 40 29—^miscellaneous waste or

scrap;

(b) farm products being 01 1—afield crops, 01 2—afresh

fruits or tree nuts, 01 3—afresh vegetables,

01 91—horticultural specialities and 01 99—^farm

products, not elsewhere classified in STCC;

(c) prepared feed being 20 421—^prepared feed, animal,

fish or poultry, other than dog, cat or other pet

food not elsewhere classified, except chopped,

ground or pulverized hay, straw or related products,

20 423—canned feed, animal, fish or poultry, other

than dog, cat or other pet food;

(d) peat being 14 917—^peat, natural, except ground or

otherwise treated;

(e) fresh fish being 09 1—fresh fish or other marine

products not processed;

(f) buildings or structures being 24 33—^prefabricated

wooden buildings or panels or sections;

(g) newspapers and periodicals being 27 11—news-

papers and 27 211—^periodicals;

(h) borate and potash being 14 713—^borate, potash or

soda, crude except ground or otherwise treated;

(i) ores and concentrates being 10—metallic ores; or

(j) petroleum crude being 13 111—crude petroleum

and 29 113 15—distillate fuel oil.

(12) The requirement to hold a hearing to conduct a public ^^^^

interest test does not apply where the applicant holds an oper-

ating licence issued under the Public Commercial Vehicles Act R s.o. 1980,

after the 20th day of June, 1983 and the authority applied for
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does not exceed that which would be contained in that licence

if it had been issued pursuant to a rewritten certificate under
R.s.o. 1980, section 10b of the Public Commercial Vehicles Act.
c. 407

Stay of (13) Where a request for a hearing is made in respect of an
^^'^^^

application, the operating authority applied for shall not be

granted until the hearing is completed or there has been a

final disposition of the rejection of the request.

Application (14) ciause (4) (b) and subsection (8) cease to apply five
of cl. (4) (b) ^ ^ ^ • • ^ c
and subs (8)

years after commg mto force.

Temporary
licence

8. Where the Registrar is satisfied that the circumstances

warrant it and that it is in the pubHc interest to do so, the

Registrar may, despite subsections 6 (1) and 7 (13), issue an

operating licence or grant an operating authority that is valid

for not more than twelve months.

Public

interest test
9.—(1) A hearing to conduct a public interest test pur-

suant to a request under clause 7 (4) (b) shall be held only if

the person who asked for the test makes out a written case to

the Board that,

(a) the granting of the operating authority applied for

would be likely to have a significant detrimental

effect on the pubUc interest using the criteria set out

in subsection 10 (1); and

(b) the request is not frivolously made.

Idem

Burden of

proof

Notice to

Minister

Provincial

interest

(2) A hearing to conduct a public interest test pursuant to

the direction of the Minister shall be held only after the Minis-

ter has published, in The Ontario Gazette, the reasons for

wanting the hearing.

(3) In a hearing where a public interest test is conducted,

the burden of proof is,

(a) where the hearing is initiated by the Minister, on
the applicant for the operating authority; or

(b) where the hearing is as a result of a request under

clause 7 (4) (b), on the person making the request.

(4) Before holding a hearing under this section, the Board
shall give the Minister fifteen days notice thereof.

(5) If the Minister is of the opinion that the subject-matter

of a hearing of which the Minister receives notice is or is

likely to be a matter of provincial interest, the Minister shall
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SO advise the Board in writing together with the reasons

before the day fixed by the Board for the hearing and, where
that is done, may direct the Board,

(a) to postpone the hearing until thirty days after the

day fixed; or

(b) to examine and investigate such matters relating to

transportation policy as are referred to it by the

Minister, to report thereon to the Minister and to

postpone the hearing until thirty days after the date

of the report.

(6) The Board, where it holds a hearing after it has been
advised that the provincial interest may be involved, shall, as

part of that hearing, consider and give effect to every poHcy
statement issued by the Lieutenant Governor in Council

related to the provincial interest identified.

Policy

statements

(7) Where the Lieutenant Governor in Council is of the

opinion that the Board has failed to give effect to policy state-

ments as required under subsection (6), the Lieutenant Gov-
ernor in Council may give notice thereof with particulars to

the Board within thirty days after the date of the decision of

the Board and the Board shall review its decision and may
amend its decision.

Review of

decision

(8) Where the Lieutenant Governor in Council is of the

opinion that the Board has failed to give effect to policy state-

ments in a review, the Lieutenant Governor in Council may
give notice thereof to the Board within thirty days after the

review and may substitute the decision of the Lieutenant Gov-
ernor in Council for all or any part of the decision of the

Board.

Substituting

decision

10.—(1) In a hearing to conduct a public interest test, the

Board shall determine whether granting the operating author-

ity applied for, as set out in the material filed under sub-

section 6 (3), would have a significant detrimental effect on
the public interest in relation to the market proposed to be
served by investigating whether there would be significant

adverse impact on the following:

Matters
considered in

public

interest test

1. The existence of a dependable and viable trucking

industry.

2. The availability of appropriate trucking services to

shippers.
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3. The ultimate Ontario consumers of goods and ser-

vices.

4. Overall or net effect on employment within Ontario

and the gross provincial product.

5. The public interest as set out by the Lieutenant

Governor in Council in policy statements issued

under section 37.

Board report (2) Where, after a hearing to conduct a public interest test,

the Board's decision is that granting the operating authority

applied for would not likely have a significant detrimental

effect on the pubUc interest in the market proposed to be
served, the Board shall so report to the Registrar and recom-

mend that the Registrar grant the authority applied for.

Idem
(3) Where, after a hearing to conduct a public interest test,

the Board's decision is that granting the operating authority

applied for will likely have a significant detrimental effect on
the public interest in the market proposed to be served, the

Board shall so report to the Registrar and recommend that

the Registrar,

(a) grant the authority applied for subject to a limit on
the number of commercial vehicles authorized to be
operated thereunder in the first, second, third and
fourth years following the issuing of the licence; or

(b) where the issue of provincial interest has been
raised under subsection 9 (5), issue an operating

licence with provisions that vary from those applied

for.

Issuing

licence
(4) Upon receiving a report under subsection (2) or (3), the

Registrar shall issue a licence in the terms recommended by
the Board.

Deferred
issuance

(5) The issue of any licence under subsection (4) may be

delayed for up to six months after the Board's decision if the

Board so recommends.

Certificate of jj^—(J) j\^q Registrar shall issue a certificate of inter-

corporate corporate exemption to every applicant therefor who is not
exemption precluded from receiving it by subsection (2).

Where not to o) A Certificate of intercorporate exemption shall not be
be issued . ^ ^

,

^ ^
issued,

(a) to a licensee; or
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(b) to a corporation that does not show on the appli-

cation an affiliated corporation,

and shall not name therein an affiliated corporation that holds

an operating licence.

(3) The Registrar may, in a certificate of intercorporate Conditions in

exemption, set out such conditions and limitations as the Reg-
istrar sees fit to govern the carriage of goods under the certifi-

cate.

(4) For the purpose of this Act, a corporation is an affiliate Affiliate

of another corporation if one of them is the subsidiary of the

other, if both are subsidiaries of the same corporation or if

each is controlled by the same individual or corporation.

(5) For the purpose of subsection (4), a corporation is con- Control

trolled by an individual corporation or group of corporations

if,

(a) voting securities of the corporation carrying more
than 50 per cent of the votes for the election of

director are held, otherwise than by way of security

only, by or for the benefit of the other person or

group of persons;

(b) the votes carried by the securities referred to in

clause (a) are entitled, if exercised, to elect all

members of the board of directors of the corpora-

tion.

(6) For the purpose of subsection (4), a corporation is a Subsidiary

subsidiary of another corporation if,

(a) it is controlled by,

(i) the other corporation,

(ii) the other corporation and one or more cor-

porations each of which is controlled by that

other corporation, or

(iii) two or more corporations each of which is

controlled by the other corporation; or

(b) it is a subsidiary of a corporation that is the other

corporation's subsidiary.
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Notification

of

change—re

inter-

corporate

exemption

Offence

12.—(1) Every holder of a certificate of intercorporate

exemption shall notify the Registrar of any change in the facts

set out in the certificate within thirty days after the change.

(2) Every person who contravenes subsection (1) is guilty

of an offence and on conviction is liable to a fine of not less

than $500 and not more than $5,000.

Trip permit

Idem

13.—(1) Subject to subsection (3), the Registrar shall issue

a trip permit to every applicant therefor.

(2) Every trip permit shall,

(a) specify the trip and vehicle, including drawn
vehicles if any, for which it applies; and

Limit of

three permits

(b) be subject to the conditions set out therein.

(3) No more than three trip permits may be issued to one
person within any twelve-month period.

Commercial
zones

14.—(1) The Minister may designate commercial zones

and may vary the boundaries of a commercial zone but, where
the Minister does so, it shall be done only in accordance with

the recommendations of the Board.

Referral to

Board
(2) Where the Minister proposes to designate a commercial

zone or to vary the boundaries of a commercial zone, he shall

refer the proposal to the Board and the Board shall hold a

public hearing and report thereon to the Minister with its

recommendations

.

Second
hearing

(3) The Minister may require the Board to hold a second
public hearing in respect of all or any part of a proposal that

has been reported on under subsection (2) and to again report

thereon to the Minister with its recommendations.

th^^B'^ ^*d
^^^ ^^ determining whether to recommend the designation

consider of a Commercial zone, the Board shall consider whether the

public interest will be served thereby.

Public

interest
(5) In considering public interest, the Board shall take into

account the impact on the users of for hire transportation ser-

vices within the proposed zone and on the providers of the

services.

Idem
(6) In considering the impact on the providers of services,

the Board shall take into account the impact on those to

whom this Act does not apply, who are operating exclusively
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within the proposed zone and on licensees who would be
affected thereby.

15.—(1) No person shall knowingly hire, directly or indi- Prohibited

rectly, or participate in an arrangement to hire a person to arJ^'Jng

carry goods where the services would be carried out in contra-

vention of subsection 3 (1).

Prohibited

service

—

performing

(2) No person shall,

(a) hold himself out as willing to; or

(b) undertake to,

arrange to carry goods where the service would be carried out

in contravention of subsection 3 (1).

16.—(1) No licensee shall carry goods under the authority Certificate of

of an operating Ucence unless the licensee or an employee of re^^ed"'^^

the licensee holds a certificate of competency and, where the

regulations so require, such greater number of employees as

are indicated by the regulations hold a certificate of compe-
tency.

(2) In every situation where the regulations require more Delayed

than one certificate holder, the licensee is permitted ninety

days in which to effect compUance.

(3) Every licensee, who ceases to meet the requirements ^^em

referred to in subsection (1) because of the termination of

employment of an employee who holds a certificate of compe-
tency, shall be deemed to meet the requirements for ninety

days after the termination.

(4) An employee holding a certificate of competency may Limited use

be counted for one licensee only when determining whether ° '^ ^
^^^

the requirements of subsection (1) are met except where the

licensees are affiliated corporations.

(5) Every licensee shall notify the Registrar within fifteen change in

days after a change in certificate holders whose employment is h^idJrs^

^

relied on to satisfy the requirements of subsection (1) of the

change.

(6) Subsection (1) does not apply to an executor or admin- Exception

istrator of an estate carrying on business in accordance with

subsection 5 (2).

(7) Every licensee who holds an operating licence restricted ^^^^

to the carriage of goods through Ontario, provided the goods
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are not picked up or dropped off in Ontario, is exempt from

the application of subsection (1).

Idem

R.S.O.
c. 407

Idem

(8) Every licensee who holds an operating licence which
1980, was issued under the Public Commercial Vehicles Act is

exempt from the application of subsection (1) with respect to

the carriage of goods during the eighteen-month period start-

ing on the implementation date.

(9) The holder of an operating licence issued pursuant to an

application to which subsection 6 (5) applies is exempt from
the application of subsection (1) with respect to the carriage

of goods during the eighteen-month period starting on the

implementation date. '^t-

Licence to be
carried

17.—(1) Every person driving a public truck on a highway

shall carry or keep, in a readily accessible place in the vehicle,

a copy of the operating licence under which the vehicle is

being operated and shall surrender the copy for inspection

upon the demand of an officer.

Certificate of
^2) Evcry driver of a commercial vehicle that is being oper-

porate"^ ated Under a certificate of intercorporate exemption shall

exemption to carry or keep in a readily accessible place in the vehicle,
be carried

(a) the certificate or a copy thereof; and

(b) a shipping document signed by the consignor of the

goods carried showing the name of the consignor,

the name and address of the consignee, the originat-

ing point and the destination of the shipment and
the particulars of the goods comprising the ship-

ment,

and shall surrender them for inspection on the demand of an

officer.

Copy of

lease to be
carried

(3) Every driver of a commercial vehicle that is under lease

or contract to the owner, consignor or consignee of the goods

being carried shall carry at all times while carrying the goods

on a highway a copy of the lease, contract or notice of con-

tract and shall surrender it for inspection on the demand of an

officer.

Trip permit
(4) Evcry driver of a commercial vehicle that is being oper-

ated under the authority of a trip permit shall carry or keep

the permit in a readily accessible place in the vehicle and shall

surrender it for inspection on the demand of an officer.
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(5) Every person operating a public truck under an operat- where limit

ing authority that limits the number of commercial vehicles Cf vehkies^

that may be operated thereunder shall carry in the vehicle a

vehicle certificate issued pursuant to such operating authority

and shall surrender it for inspection on the demand of an
officer.

18.^1) Except as otherwise provided in the regulations, Publishing

every licensee shall publish, as prescribed, a tariff of tolls

showing the rates and charges and the conditions of carriage

for the carrying of goods to and from points in respect of

which the carriage is provided or offered by the licensee.

(2) No licensee shall charge a toll other than that contained Toils

in a tariff that is in effect or impose conditions of carriage that

are not contained in or imposed in accordance with the tariff.

(3) Subsections (1) and (2) do not applv to a tariff or toll Exception

charged under a contract, of which there is written evidence,

that is for a term,

(a) of less than fourteen days;

(b) of not less than six months and that provides for an
ascertainable maximum quantity of goods to be
transported at that toll; or

(c) other than as set out in clause (a) or (b) but has

been approved by the Board.

(4) A tariff of tolls shall not come into effect until fifteen Coming into

effect
days after it has been published in the prescribed manner or,

where the Board has waived the fifteen days notice, until it

has been published in the prescribed manner.

(5) The Board, on the application of a licensee, may, in po^^J °^

any particular situation, reduce or waive the fifteen days

notice referred to in subsection (4) or approve the term of a

contract for purposes of clause (3) (c).

(6) This section does not apply to an intermediary referred Exception

to in subsection 3 (8).

19.—(1) Except as otherwise provided in the regulations, ^iii of lading

every licensee shall issue a bill of lading to the person deliver-

ing or releasing goods to the licensee for carriage for compen-
sation.
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Copy to be (2) A signed copy of every bill of lading issued under this
retaine

^^^ ^^^^^ ^^ retained, as, where and for the time prescribed,

by the consignor of the goods involved and by the issuer.

Production of

bill of lading
(3) Except as otherwise provided in the regulations, every

driver operating a public truck shall carry a copy of the bill of

lading in respect of the goods being carried and shall surren-

der it for inspection on the demand of an officer.

Copy of bill (4) Where a shipment of goods is carried on more than one

accompany* vchiclc, the licensee shall ensure that every part of the ship-

au goods ment is accompanied by a copy of the appropriate bill of lad-

ing.

Way biu (5) Por the purpose of subsections (3) and (4), a way bill,

containing such information as is prescribed, may be substi-

tuted for the bill of lading.

Exemption
certificate

(6) The Registrar may grant a bill of lading exemption in

an operating authority to a licensee if the operating authority

is within a prescribed class.

Idem (7) Subsections (3) and (4) do not apply in situations where
there is no bill of lading or way bill because its use is obviated

through the existence of an exemption granted under this sec-

tion.

Access to

records
(8) Every person to whom a bill of lading exemption has

been granted under subsection (6) shall make available to an

officer of the Ministry, upon demand, access to the holder's

records, whether in printed form or on film or the access is by

electronic means or otherwise, and shall assist the officer in

examining and extracting therefrom information that would,

except for the exemption, be required to have been contained

in a bill of lading or way bill.

Insurance 20. Every licensee shall carry such insurance or provide

such bond as is prescribed and shall ensure evidence thereof is

carried in every commercial vehicle operated by the licensee.

Direction to

stop
21. Any officer may, for the purpose of an examination,

direct, by signals or otherwise, the driver of any commercial

vehicle driven on a highway to stop, and the driver upon
being so directed shall stop the vehicle.

Examination 22.—(1) Any officer may, at any time, examine any com-
^ ° ^^"

mercial vehicle, its contents and equipment for the purpose of
R.s.o. 1980, ascertaining whether this Act, the Highway Traffic Act and

the regulations under either Act are being complied with and
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the person in control of the vehicle shall assist in the examina-

tion of it, its contents and equipment.

(2) Where a commercial vehicle examined under this sec-

tion contains goods, the officer conducting the examination

may require the person in charge of the vehicle to surrender

all documents in the possession of that person or in the

vehicle relating to the operation of the vehicle and to the car-

riage and ownership of the goods and to furnish all informa-

tion within that person's knowledge relating to the details of

the current trip and the ownership of the goods.

Surrender of

documents

(3) Where an officer is of the opinion, on reasonable and Seizure or

probable grounds, that a commercial vehicle is being operated

in contravention of subsection 3 (1), the officer may,

(a) direct the driver of the vehicle to drive the vehicle

to such location as is reasonable in the circum-

stances and detain it at that location; and

(b) seize the permits and number plates for the vehicle,

until the vehicle is able to be operated in compliance with sub-

section 3 (1).

(4) Every driver who is directed under clause (3) (a) shall Duty on

comply with the direction.

(5) Every permit seized under subsection (3) shall be Permit

deemed to be under suspension for the purposes of section 33
^"*p^"^'°"

of the Highway Traffic Act while it is in the custody of the Rs.o. i980,

officer seizing it.

(6) Where permits and number plates have been seized or a

commercial vehicle has been detained under subsection (3),

the person entitled to possession of the vehicle may apply to

the District Court for an order that the permits and plates be

returned or the vehicle released, as the case may be, and upon
a security being deposited with the Court in such amount not

to exceed $5,000, as determined by the Court, the order may
be issued.

Order to

release

(7) Every security deposited under subsection (6) shall be
held until the final disposition of a charge laid in respect of

the believed contravention that led to the seizure or detention

or, where a charge is not laid within six months after the sei-

zure or detention, the expiration of the six-month period,

whichever first occurs.

Disposition

of security
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Idem

Lien

(8) Where there is a conviction in respect of a charge re-

ferred to in subsection (7), the security deposited shall be
applied to pay the fine imposed.

(9) Where there is a conviction in respect of a charge

referred to in subsection (7), all costs necessarily incurred in

detaining and storing a vehicle under subsection (3) shall be a

lien on the vehicle. -^^

Examination 23. An officcr of the Ministry may examine all books, rec-
of records j j j . r

ords and documents of,

(a) a licensee or a holder of a trip permit relating to the

business of operating public trucks; or

(b) a holder of a certificate of intercorporate exemption
or of an affiliated corporation named in the certifi-

cate relating to the transportation of goods for com-
pensation,

for the purpose of ensuring that the provisions of this Act and
the regulations are being complied with and the officer may,
for the purpose of the examination, upon producing his or her

designation as an officer of the Ministry, enter at any reason-

able time the business premises of the licensee, holder or affil-

iated corporation, as the case may be.

Investigation

Powers of

investigator

24.—(1) Where the Minister believes, on reasonable and
probable grounds, that any person has contravened a provi-

sion of this Act or the regulations, the Minister may appoint

one or more persons to investigate whether the contravention

has occurred and the person appointed shall report the results

of the investigation to the Minister.

(2) For purposes relevant to an investigation under this sec-

tion, the investigator may inquire into and inspect the business

affairs of the person in respect of whom the investigation is

being made and may,

(a) upon production of his or her appointment, enter,

at any reasonable time, the business premises of the

person and inspect books, papers, documents and
things relevant to the investigation; and

(b) inquire into negotiations and transactions made by

or on behalf of or in relation to the person relating

to the transportation of goods or the use of public

trucks or that are otherwise relevant to the investi-

gation,
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and for the purpose of the inquiry, the investigator has the

powers of a commission under Part II of the Public Inquiries ^ ^.o. 1980,

Act, which Part applies to the inquiry as if it were an inquiry

under that Act.

411

(3) No person shall obstruct an investigator in the course of No person

an investigation under this section or withhold from an investi- Lvesdgat™'^^

gator or conceal or destroy any books, papers, documents or

things relevant to the investigation.

(4) Where a justice of the peace is satisfied, upon an appli- Application

cation without notice by an investigator acting under this sec- iSe^^^aS
°

tion,

(a) that the investigation has been ordered and that the

applicant has been appointed to conduct it; and

(b) that there are reasonable grounds for believing

there are in a specified building, dwelling, recep-

tacle or place, books, papers, documents or things

relating to the investigation,

the justice of the peace may, whether or not an inspection has

been made or attempted under clause (2) (a), issue an order

authorizing the investigator, together with such police officers

as the investigator calls upon to assist, to enter and search, if

necessary by reasonable force, the building, dweUing, recep-

tacle or place for the books, papers, documents or things and
to examine them.

(5) Every entry and search authorized under subsection (4) Times of

shall be made between sunrise and sunset unless the order
^"'^

authorizes the investigator to make the search at night.

(6) The Minister may appoint an expert to assist in examin- Expert,1 J J. A • • J J examination
ing books, papers, documents or things examined under
clause (2) (a) or subsection (4).

25.—(1) Any person, Copies

(a) obtaining a document under section 22, may take

the document for the purpose of making a copy of

it; or

(b) in the course of an investigation under section 23 or

24, upon giving a receipt therefor, may take any-

thing that may be examined under that section for

the purpose of making copies thereof.
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but the copying shall be done as quickly as reasonably pos-

sible and the thing copied shall be promptly returned there-

after.

Mem (2) Any copy made as provided in subsection (1) and certi-

fied to be a true copy by the person making the copy is admis-

sible in evidence in any proceeding as proof, in the absence of

evidence to the contrary, of the original document and that

the facts set out therein are true.

Cancellation

amendment
of certificate

26.—(1) The Registrar may amend a certificate of inter-

corporate exemption where a corporation named in the certifi-

cate is no longer affiliated to the holder of the certificate or,

where the corporation named in the certificate is the only one
so named and is no longer affiliated to the holder of the certif-

icate, the Registrar may cancel the certificate.

Registrar

may suspend

or cancel

certificate

R.S.O. 1980,

c. 198

(2) The Registrar may suspend or cancel a certificate of

intercorporate exemption where the holder thereof or any
person under the control or direction of the holder or of an
affiliated corporation named therein contravenes this Act or

the regulations, the Highway Traffic Act or the regulations

thereunder or the provisions of the certificate, and the contra-

vention is such that there are grounds for believing that trans-

portation services permitted by the certificate will not be
carried on in accordance with the law.

Cancellation

of licence
27.—(1) The Registrar may cancel an operating licence,

(a) in whole, where the licensee fails to provide any
part of the transportation service for which the

licensee is licensed for a continuous period of one
year;

(b) in part, where the licensee fails to provide transpor-

tation service in respect of that part for a continu-

ous period of one year; or

(c) in whole or in part at the request of the licensee.

Suspension

or cancel-

lation of

licence

(2) The Registrar may suspend or cancel an operating

licence in whole or in part where,

(a) the licensee or any person under the control or

direction of the licensee contravenes this Act or the

regulations, any Act referred to in clause 6 (4) (b)

or the provisions of the licence and the contraven-

tion is such that there are reasonable grounds for

believing that the transportation services permitted
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by the licence will not be carried on in accordance

with this Act or the regulations;

(b) there has been misconduct or lack of integrity or

honesty by the licensee in carrying on the transpor-

tation service;

(c) the licensee is financially incapable of providing

transportation services in accordance with this Act
and the regulations or the provisions of the licence

or of meeting the licensee's financial responsibilities

to users of the services; or

(d) the licensee holds an owner-driver or single-source

authority and has been a party to a contract under
the authority that has been cancelled in less than

thirty days in circumstances that afford reasonable

grounds for believing that the transportation service

authorized by the authority will not be carried on in

accordance with this Act and the regulations.

(3) The Registrar may cancel a bill of lading exemption of Cancellation

any holder of an operating licence who does not comply with leading

°

subsection 19 (8) (access to records) or whose records do not exemption
certificate

disclose the information that is required in a bill of lading or

way bill.

28.—(1) Where the Registrar proposes to suspend or can- Notice of

eel an operating licence, in whole or in part, to suspend, ^nceTetc
amend or cancel a certificate of intercorporate exemption or

to cancel a bill of lading exemption, the Registrar shall serve

notice of the proposal together with reasons therefor on the

licensee or certificate holder.

(2) Every person who is served with a notice under subsec- ^ig*!* to

tion (1) and serves on the Registrar and the Board, within fif-
^^""^

teen days after that person receives service of the notice, a

request for a hearing, is entitled to a hearing by the Board in

respect of the proposal.

(3) Where the Registrar does not receive a request for a where no

hearing as provided in subsection (2), the Registrar may, on requested

the expiration of the fifteen days referred to in subsection (2),

carry out the proposal.

(4) For the purpose of subsection (1), a notice that is Service

mailed by prepaid post to the licensee or certificate holder at

that person's address last known to the Registrar shall be
deemed to have been served on the third day after the day of

mailing.
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Extension of

time
(5) The Board, on application by a licensee or certificate

holder, as the case may be, may extend the time for request-

ing a hearing, either before or after expiration of the fifteen-

day period, and may give such directions as it considers

proper consequent upon the extension.

Parties (6) The Registrar, the licensee or certificate holder and

such other persons as the Board may specify are parties to

every hearing under this section.

Efforts to

comply
(7) In a hearing held under this section, the Board shall

take into account, where appropriate, evidence as to the man-
ner in which the licensee has carried on operations under the

licence after receipt of notice of hearing and up to the

hearing.

opportunity

to examine
evidence

(8) The Registrar shall give any party to a hearing an

opportunity to examine, before the hearing, all documentary

evidence that will be introduced and all reports, the contents

of which, will be given in evidence at the hearing.

Recommen-
dations of

Board

(9) The Board shall, after a hearing under this section,

make a report to the Registrar, setting out its findings of fact,

conclusions of law and recommendations.

Decision
subsequent to

report

(10) The Registrar, on receiving and considering a report

made under this section, may carry out the proposal to which

it relates, fully or in a modified manner and, where he or she

does so, shall give written reasons for the decision to the

licensee or holder or, where the Registrar decides not to carry

out the proposal, he or she shall so advise the licensee or cer-

tificate holder.

Refusing or

withdrawing

privileges

29.—(1) The Registrar may,

(a) despite subsection 11 (1), refuse to issue a certifi-

cate of intercorporate exemption;

(b) despite subsection 13 (1), refuse to issue a trip per-

mit; or

(c) suspend an operating licence,

where the applicant or holder is indebted to the Treasurer of

the Province of Ontario in respect of a fee related to the

issuance of a certificate, licence or permit.

No right to

hearing
(2) Subsections 28 (1) and (2) do not apply in respect of a

licence suspended under clause (1) (c).
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(3) Where a cheque tendered as payment for any fee or tax Dishonoured

is dishonoured, interest may be charged on the amount of the
'^

^^^^^

cheque and a penalty and administrative fee may be imposed.

(4) The Lieutenant Governor in Council may make regu- Regulations

lations,

(a) providing for the payment of administrative fees for

reinstating suspended operating licences;

(b) providing for the payment of administrative fees for

handling dishonoured cheques;

(c) prescribing for the purpose of subsection (3), the

rate of interest, when interest starts to run and the

method of calculating the amount of interest;

(d) prescribing penalties for the purposes of subsection

(3) and the method of determining the amount of

any penalty.

30.—(1) The Registrar may at any time refer an operating Refen-ai to

licence to the Board where, in the opinion of the Registrar, Jncmabty'^^

any part is ambiguous or the rights granted by the licence are

uncertain and the Board shall, after a hearing, report to the

Registrar and may recommend that the licence be amended to

resolve any ambiguity or uncertainty.

(2) Upon receipt of a report under subsection (1) that rec- issue of

ommends a licence be amended, the Registrar shall issue an u^nce
amended operating licence in the form recommended by the

Board.

31. Every person employed in the administration of this confiden-

Act, including an investigator under section 24, shall preserve
"^'*^

confidentiality with respect to all matters that come to his or
her knowledge in the course of that person's duties or employ-
ment and shall not communicate any such matter to any other
person except,

(a) as may be required in connection with the adminis-

tration of this Act and the regulations or any pro-

ceeding under this Act or the regulations or of the

Motor Vehicle Transport Act (Canada); R s.c. i970,

c. M-14

(b) to his or her counsel; or

(c) with the consent of the person to whom the inform-

ation relates.
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Cancellation

of licence by
Board

32. Where the Registrar receives a report under subsec-

tion 5 (3) or (4) or information that leads the Registrar to

conclude that a report should have been made under subsec-

tion 5 (3) or (4), the Registrar shall refer the report or the

information to the Board and the Board shall hold a hearing

to determine whether persons different from those indicated

at the time of the application for the licence are in actual con-

trol of the transportation service authorized by the licence

and, where that is the case, the Registrar shall cancel the

operating licence.

Penalty 33,—(1) Every person who contravenes any of the provi-

sions of this Act or the regulations is guilty of an offence and
on conviction, where a penalty for the contravention is not

otherwise provided, is liable to a fine of not less than $150

and not more than $1,500.

Idem (2) Every person who knowingly makes a false statement in

an application, declaration, affidavit or document required

under this Act or the regulations or by the Board is guilty of

an offence and on conviction is liable to a fine of not more
than $1,000 or to imprisonment for a term of not more than

thirty days, or to both.

Licensee

vicariously

liable

34. Any licensee may be charged with and convicted of an

offence under this Act or the regulations for which the driver

of the licensee's public truck is subject to be charged and on
conviction, the licensee is liable to the penalty provided for

the offence.

Consent to

prosecute
35. No prosecution shall be instituted under this Act with-

out the prior consent of an officer.

Advisory

Committee
on Truck
Transpor-

tation

Members

36.—(1) There shall be a committee to be known as the

Advisory Committee on Truck Transportation composed of

not fewer than twelve and not more than twenty members.

(2) The Minister shall appoint the members of the Commit-
tee for such terms as the Minister determines and in making
the appointments shall include representatives of the Ministry,

the Board, shippers and carriers.

Chairman
and vice-

chairman

(3) The Minister shall designate a chairman and a vice-

chairman from among the members appointed.

Vacancies
(4) The Minister may fill any vacancy that occurs in the

membership of the Committee.

Function of

Committee
(5) The function of the Committee is to advise and make

recommendations to the Minister on.
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(a) the effectiveness of this Act and its administration

by the Ministry and the Board in relation to the

objectives set out in section 2;

(b) any matter concerning the transportation of goods

in commercial vehicles; and

(c) the degree to which the public interest test is neces-

sary to advance the objectives of section 2.

37.—(1) The Lieutenant Governor in Council may issue

policy statements setting out matters to be considered by the

Board when determining questions of public interest and the

Board shall take the statements into consideration together

with such other matters as the Board considers appropriate.

Policy

statements

(2) Every policy statement made under subsection (1) shall Publication

be published in The Ontario Gazette.

38.—(1) The Minister may direct the Board to examine Ministerial

directions to
and investigate such matters relating to transportation policy investigate

as the Minister specifies and the Board shall report thereon to

the Minister.

(2) For the purposes of subsection (1), the Board may hold Hearings

such hearings as it considers necessary.

39. Section 22 of the Ontario Highway Transport Board
^^^^f^'

Act does not apply to an order or decision of the Board under r.s°o. i980,

this Act. c. 338

40.—(1) Every operating licence issued to a licensee
P"^

^^i'^^

under the Public Commercial Vehicles Act or this Act is can- ^'^"q °^^
celled upon the issuance of a new licence under this Act to the c. 407

same licensee.

(2) An amended licence constitutes a new licence, as Amending
licence

amended, for the purpose of subsection (1).

41.—(1) The Lieutenant Governor in Council may make Regulations

regulations,

1. prescribing classes of licences, licensees and authori-

ties;

2. prescribing fees and the basis for computing fees

and providing for the payment thereof;
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3. prescribing conditions and limitations to which

licences, authorities, permits and certificates of

intercorporate exemptions shall be subject;

4. prescribing the contents of and the information to

be contained in bills of lading and prescribing differ-

ent contents and information for bills of lading

issued by various classes of licensees;

5. prescribing the form, amount, nature, class, provi-

sions and conditions of insurance policies and bonds
that shall be provided and carried by licensees;

6. respecting the form and content of tariffs and tolls,

including conditions of carriage, the publication

thereof and the payment of tolls;

7. prescribing forms, including the contents thereof

and information to be contained therein, and pro-

viding for their use and the filing thereof;

8. prescribing, regulating and limiting the hours of

labour of drivers of public trucks;

9. prescribing the qualifications of drivers of public

trucks and prohibiting persons who do not meet the

qualifications from driving public trucks;

10. prescribing equipment to be carried by public trucks

and the condition and location in which the equip-

ment shall be kept;

11. prescribing the method of bookkeeping or account-

ing to be used and the returns or statements to be

filed by licensees and providing for the filing

thereof;

12. prescribing criteria to be taken into account in

determining the fitness of applicants for operating

authorities and licences;

13. prescribing and providing for the information to be

marked on articles covered by a bill of lading issued

by licensees and exempting any class of licensees

from any provision so prescribed or provided;

14. prescribing conditions that shall be deemed to be a

part of every contract or a class of contract for the

carriage of goods for compensation to which this

Act applies;
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15. prescribing classes of operating authorities for the

purposes of subsection 7 (11);

16. exempting any class of licensees or drivers of any
class of public truck from the application of sections

18 and 19 and prescribing conditions to which any
exemption is subject;

17. prescribing classes of operating authorities for the

purposes of subsection 19 (6) and conditions that

apply to holders of operating authorities who carry

goods under a bill of lading exemption;

18. governing the issue and renewal of operating

licences;

19. prescribing the qualifications of applicants for and
holders of operating authorities and operating

licences;

20. governing the issue and renewal of certificates of

intercorporate exemption and prescribing terms to

which the certificates shall be subject;

21. establishing certificate of competency training pro-

grams including the prescribing of training courses,

courses of study, methods of training, qualifications

for certification, fixing credits to be allowed for

courses, the administration of the program, provid-

ing for the granting of certificates and the recogni-

tion of previous experience;

22. prescribing classes of pubUc trucking undertakings

and the number, location and scope of duties of

holders of certificates of competency required to be
employed therein;

23. prescribing the contents of documents and financial

statements and providing for their filing with the

Registrar or the Board;

24. prescribing the period of time for which certificates

of intercorporate exemption are valid and providing

for the renewal thereof;

25. prescribing the method of determining the number
of employees required to hold a certificate of com-
petency and providing for different calculations

based on the type of venture carried on;
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26. designating certificates or documents that shall, on
designation, be deemed to be a certificate of com-
petency issued under this Act;

27. providing for the delegation to an officer of the

Ministry of such of the powers and duties of the

Registrar as may be considered necessary;

28. respecting any matter or thing that is required or

permitted to be prescribed under this Act.

Idem (2) Any regulation may be general or particular in its appli-

cation.

Adoption of

codes, etc.
(3) Any regulation may adopt by reference in whole or in

part, with such changes as the Lieutenant Governor in Coun-
cil considers necessary, any code, standard or specification,

and may require compliance with any code, standard or speci-

fication that is so adopted.

Transition

R.S.O. 1980,

c. 407

42.—(1) An operating licence issued pursuant to a certifi-

cate of public necessity and convenience under section 10b of

the Public Commercial Vehicles Act shall be deemed to be an

operating licence for the purpose of this Act.

Idem
(2) An operating licence or a freight forwarder's licence

issued under the Public Commercial Vehicles Act, other than a

licence referred to in subsection (1), shall be deemed to be an

operating licence for the purpose of this Act during the eigh-

teen-month period starting on the implementation date unless

cancelled sooner by the operation of section 40.

Idem

Limitation re

R.S.O. 1980,

c. 407,

subs. 6 (1)

(3) A certificate of intercorporate exemption issued under

section 4a of the Public Commercial Vehicles Act shall be

deemed to be a certificate of intercorporate exemption for the

purpose of this Act.

(4) Subsection 6 (1) of the Public Commercial Vehicles Act

does not apply where the application for the licence is made
after the implementation date.

43.—(1) Section 2, sections 4a and 4b, as enacted by the

Statutes of Ontario, 1981, chapter 71, section 3, subsection

6 (3), sections 9, 13, 18 to 22, sections 24 to 26, section 27, as

amended by the Statutes of Ontario, 1981, chapter 71, section

10, and sections 27 to 30 of the Public Commercial Vehicles Act^

being chapter 407 of the Revised Statutes of Ontario, 1980, are

repealed.
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(2) The Public Commercial Vehicles Act, being chapter 407

of the Revised Statutes of Ontario, 1980, the Public Commercial

Vehicles Amendment Act, 1981, being chapter 71, the Public

Commercial Vehicles Amendment Act, 1983, being chapter 79,

the Public Commercial Vehicles Amendment Act, 1984, being

chapter 20 and the Public Commercial Vehicles Amendment Act,

1986, being chapter 11, are repealed eighteen months after the

implementation date.

44. This Act comes into force on a day to be named by Commence-
mcnt

proclamation of the Lieutenant Governor.

45. The short title of this Act is the Truck Transportation Short title

Act, 1988.
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HER MAJESTY, by and with the advice and consent of the
Legislative Assembly of the Province of Ontario, enacts as
follows:

1.—(1) In this Act,

"Board" means the Ontario Highway Transport Board;

"commercial motor vehicle" means a motor vehicle with a
permanently attached truck or delivery body and includes a

Definitions
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truck tractor used for hauling purposes, but does not

include an ambulance, hearse, casket wagon, fire appara-

tus, bus or motor vehicle commonly known as a tow truck

when the tow truck is being used as a tow truck;

"commercial vehicle" means,

(a) a commercial motor vehicle or a combination of a

commercial motor vehicle and trailer or trailers as

R.s.o. 1980, defined in the Highway Traffic Act,

(b) a dual-purpose vehicle or a combination of a dual-

purpose vehicle and a trailer as defined in the

Highway Traffic Act, or

(c) the combination of a motor vehicle, as defined in

the Highway Traffic Act, drawing a trailer or trail-

ers, as defined in that Act;

"Committee" means the Advisory Committee on Truck
Transportation;

"compensation" includes any rate, remuneration, reimburse-

ment or reward of any kind paid, payable or promised, or

received or demanded, directly or indirectly;

"dual-purpose vehicle" means a motor vehicle, other than one
commonly known as a passenger car, designed by the

manufacturer for the transportation of persons and goods;

"goods" includes all classes of materials, wares and merchan-
dise and live stock;

"highway" means a highway as defined in the Highway Traffic

Act;

"implementation date" means the day subsection 3 (1) is pro-

claimed to be in force;

"licensee" means the holder of an operating licence issued

under this Act;

"Minister" means the Minister of Transportation;

"Ministry" means the Ministry of Transportation;

"officer" means a member of the Ontario Provincial Police

Force or an officer of the Ministry designated in writing by

the Minister to assist in the enforcement of this Act;
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"operate" means to cause to be driven on a highway and
"operated" has a corresponding meaning;

"operating authority" means a specific authority to operate

that is contained within an operating licence;

"operating licence" means an operating licence issued under

this Act containing one or more operating authorities;

"owner" means the person in whose name the vehicle portion

of a permit is issued for a motor vehicle under the Highway ^^^^ ^^^'

Trajfic Act;

"prescribed" means prescribed by the regulations;

"public truck" means a commercial motor vehicle or the com-
bination of a commercial motor vehicle and trailer or trail-

ers drawn by it, operated by the holder of an operating

licence;

"Registrar" means the Registrar of Motor Vehicles appointed

under the Highway Traffic Act;

"regulations" means the regulations made under this Act;

"road construction materials" means rubble carried to or from
a construction or demolition site and 01 928—animal or

poultry manure, 10—metallic ores, 14 1—dimension stone,

quarry, 14 2—crushed or broken stone or riprap,

14 41—^gravel or sand, excluding abrasive, 14 51—clay,

ceramic or refractory minerals, crude, 14 714—apatite or

phosphate rock, clay or sand, crude, excluding ground or

otherwise treated, 14 715—rock salt, crude, crushed, lump
or screened, excluding sodium chloride (common salt),

14 719—chemical or fertilizer minerals, not elsewhere clas-

sified, excluding ground or otherwise treated, 14 919—non
metallic minerals, not elsewhere classified, loam, soil or

topsoil, not elsewhere classified, excluding ground or other-

wise treated at mine site or fuels, 28 126 32—calcium chlo-

ride, liquid, 28 126 33—calcium chloride, other than liquid,

28 181 70—urea, other than liquor or liquid, 28 71—
fertilizers excluding milled, mined or otherwise prepared,

natural boron, sodium or potassium compounds,
28 991—salt, common, 29 116—asphalt pitches or tars,

petroleum, coal tar, coke oven or natural gas,

29 511 40—composition, paving, consisting of sand, slag or

stone and asphalt, pitch or tar combined, 29 511

45—paving composition, consisting of stone, granulated

cork and asphalt, 32 952 15—cinders, clay, shale (expanded
shale), slate or volcanic (not pumice stone) or haydite.
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32 952 53—slag, basic (cementitious), ground or pulverized,

32 952 60—slag, basic (phosphate), ground or pulverized,

32 952 78—slag, furnace, crushed, expanded, granulated,

ground or pulverized, viz, aluminum, antimony (refuse

from antimony ore), brass, copper, detinning (refuse

derived from detinning process), ferro silicon (flue slag

from ferro-silicon or silicon metal production furnaces),

iron, iron-titanium (iron titanium bearing slag), lead, mag-
nesium, nickel, tin or zinc, 32 952 91—slag, nee, crushed,

granulated, ground or pulverized, without commercial

value for the further extraction of metal, 33 112—furnace

slag, excluding ground or otherwise treated;

"STCC" means the Standard Transportation Commodity
Code Tariff 600l-O, as amended effective the 1st day of

July, 1987, filed with the National Transportation Agency;

"STCC number" means a number in STCC representing the

goods or materials classified under that number;

"toll" means any fee or rate charged, levied or collected for

the transportation of goods in or on a public truck.

Idem (2) Where, in this Act or the regulations, a reference to

goods or materials is preceded by a STCC number, the goods

or materials referred to are those indicated in the STCC by
reference to that number.

Purpose 2. It is hereby declared that an effective goods movement
system by highway is essential to advance the interests of the

users of transportation and to maintain the economic well-

being and growth of Ontario and that these objectives are to

be achieved by the regulatory scheme established by this Act
which is to be interpreted so as to advance the objective that

the system will,

(a) foster productive, fair and innovative competition

and the existence of a dependable and viable truck-

ing industry in furtherance of the public interest;

and

Operating

licence

required to

transport

goods for

compensation

(b) be of benefit to the users of transportation services

and not for the protection from competition of indi-

vidual providers of such services.

3.—(1) No person shall operate a commercial vehicle to

carry goods of any other person for compensation unless it is

done,
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(a) under an operating licence held by the person oper-

ating the vehicle; and

(b) pursuant to the licence.

(2) Every operating licence authorizes the holder thereof to General

carry 01 928 1—unprepared manure from animal, bird, dog,
^" °"^

fowl, goat, sheep or guano, 14 719—chemical or fertilizer min-

erals, not elsewhere classified in STCC, 28 181 70—urea,

other than liquid and 28 71—fertiUzers in bulk to or from any

point within Ontario during April, May and June in a com-
mercial vehicle that is not a tank vehicle.

(3) An operating licence that is an owner-driver or single- Owner-ddver

source operating authority authorizes the operation of a com- single-source

mercial vehicle to carry goods for compensation only when a licence

notice of the contract under which the particular vehicle is
™'^'°"*

being operated has been filed with the Ministry as prescribed.

of.

(4) Subsection (1) does not apply to prohibit the carriage Exception

(a) goods solely within a commercial zone designated

under section 14 or an urban municipality;

(b) fresh fruit and fresh vegetables grown in continental

United States of America or Mexico;

(c) goods used on farms and farm products that are

01 1—afield crops, 01 2—fresh fruits or tree nuts,

01 3—afresh vegetables, 01 91—horticultural speciali-

ties, 01 99—farm products, not elsewhere classified

in STCC, 01 41—live stock and 01 92—animal spe-

cialities that are carried in a commercial motor
vehicle equipped with not more than three axles

that does not draw a trailer;

(d) 01 421 10—milk, fresh, unprocessed and 20 261

—

bulk fluid milk, skim milk or cream carried on
behalf of The Ontario Milk Marketing Board;

(e) wheat by a person appointed to act as agent for the

Ontario Wheat Producers' Marketing Board where
the wheat is being carried from the agent's premises

in a commercial vehicle registered in the agent's

name;

(f) ready mixed concrete;
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(g) 24 1—^primary forest or raw wood materials that are

the products of the forest from which they are being

carried;

(h) goods carried by an operator of a commercial
vehicle if the goods have been sold, bought, pro-

duced, transformed or repaired by, or have been
lent, borrowed, given or leased by, the operator as

an integral part of the operator's primary business

which business is not the operation of public trucks;

R.S.O. 1980,

c. 425

(i) goods in a bus being operated under the authority

of an operating Ucence issued under the Public

Vehicles Act; or

R.S.O. 1980,

c. 407

(j) goods in a commercial vehicle within eighteen

months after the implementation date, where the

carriage would have been exempt under the Public

Commercial Vehicles Act.

We™'
(5) Subsection (1) does not apply to a holder of a certificate

intercor- of intcrcorporate exemption or any affiliated corporation
porate named in the certificate carrying goods owned by any of them

pursuant to the certificate.
exemption

Idem, trip

permit
(6) Subsection (1) does not apply to the holder of a trip

permit operating the commercial vehicle specified therein in

accordance with the permit.

Transpor-
(7) Where goods are carried in a commercial vehicle that is

compensation not owncd by the owner of the goods and compensation is

received for the use of the vehicle other than in accordance

with a lease of the vehicle, the goods shall be deemed to be

carried for compensation.

Operating

within

subs. (1)

(8) Where an intermediary, such as a freight forwarder,

based in Ontario arranges the transportation of goods of

others for compensation, on a highway, destined beyond an

urban municipality, except where the intermediary is acting on
behalf of a consignor or consignee for a pre-arranged fixed fee

for the services, the intermediary is operating a commercial

vehicle to carry goods of others for compensation within the

meaning of subsection (1).

Exception
(9) Subscctiou (8) does not apply where the arranging of

transportation on a highway is merely incidental to the pri-

mary business of an intermediary such as a customs brokerage

or other business prescribed by regulation.
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(10) Where goods are carried in a commercial vehicle that ^^^^

is leased by the owner of the goods but the lessor of the

vehicle, directly or indirectly,

(a) engages or pays the driver of the vehicle;

(b) exercises control over the driver of the vehicle in

the course of his employment as driver; or

(c) assumes responsibility for the goods,

the goods shall be deemed to be carried for compensation.

(11) For the purpose of this section, "lease" means a writ- Definition,

ten agreement setting out fully and accurately all provisions

under which the vehicle is leased and giving the lessee exclu-

sive possession and control over the vehicle throughout the

entire term of the agreement.

(12) Every person who contravenes subsection (1) is guilty offence

of an offence and,

(a) on the first conviction, is liable to a fine of not less

than $250 and not more than $5,000; and

(b) on each subsequent conviction, is liable to a fine of

not less than $500 and not more than $5,000.

(13) For the purposes of subsection (12), a conviction that ^'^^^

occurs more than five years after a previous conviction is not a

subsequent conviction.

4.—(1) Operating licences shall be issued by the Registrar ^^^^f^fl^„*°^

in accordance with this Act and the regulations.
issue licences

licences
(2) The Registrar may issue an operating licence containing

f^^^^^l

a class of operating authority that is,

(a) a single-source authority authorizing the licensee to

provide,

(i) commercial vehicles of which the licensee is

the owner or lessee, and

(ii) drivers for the vehicles referred to in sub-

clause (i),

under one or more contracts; or
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Limit on
authorities

Special

authority

Subject to

limitations

Exception

(b) an owner-driver authority authorizing the licensee

to provide,

(i) one commercial vehicle of which the licensee

is the owner or lessee, and

(ii) a driver for the vehicle referred to in sub-

clause (i),

under one contract at any given time.

(3) No person shall hold,

(a) more than one owner-driver authority at the same

time; or

(b) an owner-driver authority and a single-source

authority other than a single-source authority

granted under section 8.

(4) The Registrar, where it is in the public interest to do so,

may grant a special authority to any licensee which, for the

purpose of subsection 3 (1), shall be deemed to be part of that

licensee's operating licence, subject to the conditions set out

in the special authority, for seven days or such shorter time as

is set out in the special authority.

(5) When granting an operating authority, when there has

been a public interest test hearing conducted by the Board

wherein the issue of provincial interest has been raised under

subsection 9 (5), the Registrar shall make the authority sub-

ject to such provisions and limitations as are recommended by

the Board, but in no other circumstances may the Registrar

make an authority subject to provisions and limitations other

than as prescribed.

(6) Provisions or limitations imposed under subsection (5)

shall not serve to limit the number of commercial vehicles

operated under an operating authority except where the

authority is,

(a) a single-source authority;

(b) an owner-driver authority;

(c) granted after a hearing conducting a public interest

test; or

(d) for the carriage of road construction materials.
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vehicles

and shall not be inconsistent with any provision in this Act or

the regulations.

(7) The Registrar, vehicle
^ ' '^

certificates

limiting

(a) when granting an operating authority limiting the ."^^^,^^
"^

number of vehicles that may be operated under the

authority; or

(b) with respect to the holder of an operating authority

for carriage of road construction materials issued

under the Public Commercial Vehicles Act,

shall issue vehicle certificates in a number not exceeding the

number of vehicles permitted to be operated under the

authority.

R.S.O. 1980,

c. 407

(8) No holder of a single-source authority or an owner- Limit on

driver authority shall have more commercial vehicles under under
^

contract at any time than the number of vehicle certificates contract

held under the authority.

(9) A vehicle certificate shall state the relevant operating vehicle
\^ .^

r o
certificate

authority.

(10) An operating licence may be issued to expire, Expiry

(a) at the end of a specified term;

(b) upon a specified day; or

(c) upon the occurrence of a specified event.

(11) Where the name or address of a holder of an operating Notice of

licence changes from that set out in the application for the
*^

^"^^

licence or a previous notice of change, the holder shall file,

with the Registrar, a notice of the change within fifteen days

after the change.

(12) Every licensee who does not maintain a place of busi- Ontario

scent
ness in Ontario shall designate and maintain a person resident

in Ontario as an agent of the licensee for the purposes of this

Act and to accept service for and on behalf of the licensee.

(13) For the purpose of subsection (2), a "contract" means
a contract, for a period of at least thirty consecutive days, that

gives the licensee the right to carry goods of the other party to

the contract, which goods are under the control of the other

party, and prohibits the licensee from using the vehicle speci-

fied in the contract from carrying goods on the licensee's

Definition,

contract
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behalf or for a person who is not the other party to the con-

tract.

Compliance
with 1986,

c. 1 (Can.),

1976-77,

c. 52 (Can.)

(14) It is a condition of every operating licence that neither

the holder thereof nor the driver of a public truck operated

thereunder is in contravention of the Customs Act (Canada)

and the Immigration Act, 1976 (Canada) and the regulations

made thereunder.

Idem (15) The driver of a commercial motor vehicle registered in

a jurisdiction other than a province or territory of Canada and

operated under the authority of an operating licence shall

carry documents indicating compliance with subsection (14),

and subsection 22 (2) applies to such documents.

Licence not 5,—(1) Operating licences and operating authorities are

not transferable.

Death (2) Where a licensee, who is an individual, dies, the execu-

tor or administrator of the estate of the deceased may carry

on the business of the deceased in accordance with the operat-

ing licence for not more than six months after the death.

Change in

control of

coqx)ration

(3) The directors of a corporate licensee shall report forth-

with to the Registrar,

(a) every issue or transfer of shares of its capital stock

or change in beneficial ownership thereof; or

(b) an amalgamation,

that may affect control of the operations of the corporation.

Where
(4) Every licensee shall report to the Registrar any arrange-

not'controT^ ment whereby any part of the transportation service author-
business ized is controlled in any way by a person other than the

licensee.

Exception to

subs. (4)
(5) The report referred to in subsection (4) is not required

where the arrangement is a contract of the nature referred to

in subsection 4 (2).

Requirements 5,—(1) An Operating licencc shall not be issued or an
or icence

operating authority granted unless the applicant demonstrates

fitness to carry on the business of carrying goods for compen-
sation as described in the application for the licence.

Idem
(2) An application for an operating licence may not be

accepted by the Ministry from an applicant who does not hold
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a certificate of competency or whose application is not co-

signed by an employee who holds such a certificate.

(3) Every applicant for an operating licence shall file with Wem

the Registrar, with respect to the business for which authority

is sought, a description of the proposed transportation service

and evidence that the applicant,

(a) is not an undischarged bankrupt;

(b) is insurable; and

(c) holds a Commercial Vehicle Operator's Registra-

tion Certificate issued under the Highway Traffic R s^o 1980,

Act that is not under suspension or subject to a fleet

limitation.

c. 198

(4) In determining the fitness of an applicant, the Registrar Matters to be

shall consider.
considered

(a) the past conduct of the applicant and, where the

applicant is a corporation, of its officers as disclosed

by the record of convictions available to the Regis-

trar under this Act and the Highway Traffic Act, Rso. 1980,

Public Commercial Vehicles Act, Motor Vehicle §3^ 14^'^ ^37'

Transport Act (Canada), Compulsory Automobile
Insurance Act, Environmental Protection Act, i98i, cc. 59,

Employment Standards Act, Fuel Tax Act, 1981,

Dangerous Goods Transportation Act, 1981, Crimi- Rsc. 1970,

nal Code (Canada), Canada Labour Code, c-34, l i

Transportation of Dangerous Goods Act (Canada),
and the regulations thereunder and such other stat-

utes as may be prescribed, and comparable statutes

and regulations of other jurisdictions that afford

reasonable grounds for belief that the transportation

service will not be operated in accordance with the

law and the public interest; and

(b) such other matters as are prescribed.

(5) Subsection (2) does not apply where the application is Exception

for an operating licence to carry goods of a nature and on a

scale that had been exempt under the Public Commercial
Vehicles Act and the applicant was engaged in the transporta-

tion during the six months immediately preceding the date of
the application.

7.—(1) On being satisfied of the fitness of an applicant to Notice of

hold a licence, the Registrar shall give thirty days notice of the i"sue licence
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intention to issue an operating licence to the applicant by
publication in The Ontario Gazette.

Notice of

intention to

refuse

R.S.O. 1980,

c. 198

Idem

(2) Where the Registrar finds that an applicant is not fit to

hold an operating licence, the Registrar shall give the appli-

cant written notice thereof with reasons, and the applicant

may, within thirty days after receiving the notice, appeal the

decision to the Licence Suspension Appeal Board as defined

in the Highway Traffic Act.

(3) After a hearing, the Licence Suspension Appeal Board
as defined in the Highway Traffic Act may amend or confirm

the decision of the Registrar.

Hearing (4) Any persou may, within the thirty-day period referred

to in subsection (1), file with the Registrar a written request

that,

(a) where there is an allegation that false information

was given to the Registrar by the applicant, the

Registrar hold a hearing to determine the fitness of

an applicant; or

(b) the Board hold a hearing to conduct a public

interest test,

and file evidence of service of a copy of the request on the

applicant.

Idem
(5) Where a request is made under clause (4) (a) that the

Registrar, in his or her absolute discretion, does not consider

merely frivolous or vexatious, the Registrar shall hold the

hearing requested, which hearing shall be limited to the alle-

gation that false information was given.

Reassessing
(^5) Where the Registrar finds, after a hearing under subsec-

tion (5), that false information was given, the Registrar shall

reassess the question of the applicant's fitness to hold a

licence.

Issue of

licence
(7) Where subsection (8) does not apply and no request is

made under clause (4) (b), and the Registrar continues to be

satisfied that the applicant is fit to hold the licence, the Regis-

trar shall issue the licence applied for.

At^Minister's
(g) jhe Minister may direct the Board to hold a public

interest test and, where the Minister so directs, the Board
shall hold the hearing.
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(9) Where a request is made under clause (4) (b), the J^^^
Board shall, subject to section 9, hold the hearing requested.

by Board

(10) A hearing to conduct a public interest test shall not be d^^^™^"^

held until a final determination has been made that the fitness

of the applicant has been demonstrated.

(11) The requirement to hold a hearing to conduct a public Exception

interest test does not apply where the application is for an
owner-driver authority or an operating authority to carry,

(a) waste or scrap being 40 29—miscellaneous waste or

scrap;

(b) farm products being 01 1—field crops, 01 2—fresh

fruits or tree nuts, 01 3—fresh vegetables,

01 91—horticultural specialities and 01 99—farm
products, not elsewhere classified in STCC;

(c) prepared feed being 20 421—prepared feed, animal,

fish or poultry, other than dog, cat or other pet

food not elsewhere classified, except chopped,
ground or pulverized hay, straw or related products,

20 423—canned feed, animal, fish or poultry, other

than dog, cat or other pet food;

(d) peat being 14 917—peat, natural, except ground or

otherwise treated;

(e) fresh fish being 09 1—fresh fish or other marine

products not processed;

(f) buildings or structures being 24 33—prefabricated

wooden buildings or panels or sections;

(g) newspapers and periodicals being 27 11—news-

papers and 27 211—periodicals;

(h) borate and potash being 14 713—^borate, potash or

soda, crude except ground or otherwise treated;

(i) ores and concentrates being 10—metallic ores; or

(j) petroleum crude being 13 111—crude petroleum

and 29 113 15—distillate fuel oil.

(12) The requirement to hold a hearing to conduct a public ^'^^^

interest test does not apply where the applicant holds an oper-

ating licence issued under the Public Commercial Vehicles Act R s.o. i980,

after the 20th day of June, 1983 and the authority applied for *"
"^^^
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does not exceed that which would be contained in that licence

if it had been issued pursuant to a rewritten certificate under
R.s.o. 1980, section 10b of the Public Commercial Vehicles Act.
c. 407

Stay of

licence
(13) Where a request for a hearing is made in respect of an

application, the operating authority applied for shall not be

granted until the hearing is completed or there has been a

final disposition of the rejection of the request.

Application (14) Qause (4) (b) and subsection (8) cease to apply five
of cl. (4) (b) ^ '' p^ • • ; r
and subs. (8)

years after commg mto force.

Temporary
licence

8. Where the Registrar is satisfied that the circumstances

warrant it and that it is in the public interest to do so, the

Registrar may, despite subsections 6 (1) and 7 (13), issue an

operating licence or grant an operating authority that is vaHd

for not more than twelve months.

Public

interest test

9.—(1) A hearing to conduct a public interest test pur-

suant to a request under clause 7 (4) (b) shall be held only if

the person who asked for the test makes out a written case to

the Board that,

Idem

Burden of

proof

Notice to

Minister

Provincial

interest

(a) the granting of the operating authority applied for

would be hkely to have a significant detrimental

effect on the public interest using the criteria set out

in subsection 10 (1); and

(b) the request is not frivolously made.

(2) A hearing to conduct a public interest test pursuant to

the direction of the Minister shall be held only after the Minis-

ter has published, in The Ontario Gazette, the reasons for

wanting the hearing.

(3) In a hearing where a public interest test is conducted,

the burden of proof is,

(a) where the hearing is initiated by the Minister, on
the appHcant for the operating authority; or

(b) where the hearing is as a result of a request under

clause 7 (4) (b), on the person making the request.

(4) Before holding a hearing under this section, the Board
shall give the Minister fifteen days notice thereof.

(5) If the Minister is of the opinion that the subject-matter

of a hearing of which the Minister receives notice is or is

likely to be a matter of provincial interest, the Minister shall
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SO advise the Board in writing together with the reasons

before the day fixed by the Board for the hearing and, where
that is done, may direct the Board,

(a) to postpone the hearing until thirty days after the

day fixed; or

(b) to examine and investigate such matters relating to

transportation policy as are referred to it by the

Minister, to report thereon to the Minister and to

postpone the hearing until thirty days after the date

of the report.

(6) The Board, where it holds a hearing after it has been
advised that the provincial interest may be involved, shall, as

part of that hearing, consider and give effect to every poHcy
statement issued by the Lieutenant Governor in Council

related to the provincial interest identified.

Policy

statements

(7) Where the Lieutenant Governor in Council is of the

opinion that the Board has failed to give effect to policy state-

ments as required under subsection (6), the Lieutenant Gov-
ernor in Council may give notice thereof with particulars to

the Board within thirty days after the date of the decision of

the Board and the Board shall review its decision and may
amend its decision.

Review of

decision

(8) Where the Lieutenant Governor in Council is of the

opinion that the Board has failed to give effect to policy state-

ments in a review, the Lieutenant Governor in Council may
give notice thereof to the Board within thirty days after the

review and may substitute the decision of the Lieutenant Gov-
ernor in Council for all or any part of the decision of the

Board.

Substituting

decision

10.—(1) In a hearing to conduct a public interest test, the Matters

consiGcrcQ in

Board shall determine whether granting the operating author- public

ity applied for, as set out in the material filed under sub- interest test

section 6 (3), would have a significant detrimental effect on
the public interest in relation to the market proposed to be

served by investigating whether there would be significant

adverse impact on the following:

1. The existence of a dependable and viable trucking

industry.

2. The availability of appropriate trucking services to

shippers.
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3. The ultimate Ontario consumers of goods and ser-

vices.

4. Overall or net effect on employment within Ontario

and the gross provincial product.

5. The public interest as set out by the Lieutenant

Governor in Council in policy statements issued

under section 37.

Board report
(2) Where, after a hearing to conduct a public interest test,

the Board's decision is that granting the operating authority

applied for would not likely have a significant detrimental

effect on the public interest in the market proposed to be

served, the Board shall so report to the Registrar and recom-
mend that the Registrar grant the authority applied for.

Idem (3) Where, after a hearing to conduct a public interest test,

the Board's decision is that granting the operating authority

applied for will likely have a significant detrimental effect on
the public interest in the market proposed to be served, the

Board shall so report to the Registrar and recommend that

the Registrar,

(a) grant the authority applied for subject to a limit on
the number of commercial vehicles authorized to be
operated thereunder in the first, second, third and
fourth years following the issuing of the licence; or

(b) where the issue of provincial interest has been
raised under subsection 9 (5), issue an operating

licence with provisions that vary from those applied

for.

Issuing

licence
(4) Upon receiving a report under subsection (2) or (3), the

Registrar shall issue a licence in the terms recommended by
the Board.

Deferred
issuance

(5) The issue of any licence under subsection (4) may be

delayed for up to six months after the Board's decision if the

Board so recommends.

Certificate of jj,—(J) T^e Registrar shall issue a certificate of inter-

corporate corporate exemption to every applicant therefor who is not
exemption precluded from receiving it by subsection (2).

Where not to (2) A Certificate of intercorporate exemption shall not be
be issued . ^ '

,

"^ '^

issued.

(a) to a licensee; or
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(b) to a corporation that does not show on the appli-

cation an affiliated corporation,

and shall not name therein an affiliated corporation that holds

an operating licence.

(3) The Registrar may, in a certificate of intercorporate Conditions in

exemption, set out such conditions and limitations as the Reg-

istrar sees fit to govern the carriage of goods under the certifi-

cate.

(4) For the purpose of this Act, a corporation is an affiliate Affiliate

of another corporation if one of them is the subsidiary of the

other, if both are subsidiaries of the same corporation or if

each is controlled by the same individual or corporation.

(5) For the purpose of subsection (4), a corporation is con- Control

trolled by an individual corporation or group of corporations

if,

(a) voting securities of the corporation carrying more
than 50 per cent of the votes for the election of

director are held, otherwise than by way of security

only, by or for the benefit of the other person or

group of persons;

(b) the votes carried by the securities referred to in

clause (a) are entitled, if exercised, to elect all

members of the board of directors of the corpora-

tion.

(6) For the purpose of subsection (4), a corporation is a subsidiary

subsidiary of another corporation if,

(a) it is controlled by,

(i) the other corporation,

(ii) the other corporation and one or more cor-

porations each of which is controlled by that

other corporation, or

(iii) two or more corporations each of which is

controlled by the other corporation; or

(b) it is a subsidiary of a corporation that is the other

corporation's subsidiary.
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Notification

of

change—re

inter-

corporate

exemption

Offence

12.—(1) Every holder of a certificate of intercorporate

exemption shall notify the Registrar of any change in the facts

set out in the certificate within thirty days after the change.

(2) Every person who contravenes subsection (1) is guilty

of an offence and on conviction is liable to a fine of not less

than $500 and not more than $5,000.

Trip permit 13,—(1) Subjcct to subscction (3), the Registrar shall issue

a trip permit to every applicant therefor.

Idem (2) Every trip permit shall,

(a) specify the trip and vehicle, including drawn
vehicles if any, for which it applies; and

(b) be subject to the conditions set out therein.

Limit of

three permits
(3) No more than three trip permits may be issued to one

person within any twelve-month period.

Commercial
zones

14.—(1) The Minister may designate commercial zones

and may vary the boundaries of a commercial zone but, where

the Minister does so, it shall be done only in accordance with

the recommendations of the Board.

Referral to

Board
(2) Where the Minister proposes to designate a commercial

zone or to vary the boundaries of a commercial zone, he shall

refer the proposal to the Board and the Board shall hold a

public hearing and report thereon to the Minister with its

recommendations

.

Second
hearing

(3) The Minister may require the Board to hold a second

public hearing in respect of all or any part of a proposal that

has been reported on under subsection (2) and to again report

thereon to the Minister with its recommendations.

(4) In determining whether to recommend the designationMatter for

considTr"^
° of a Commercial zone, the Board shall consider whether the

public interest will be served thereby.

Public

interest
(5) In considering public interest, the Board shall take into

account the impact on the users of for hire transportation ser-

vices within the proposed zone and on the providers of the

services.

Idem (6) In considering the impact on the providers of services,

the Board shall take into account the impact on those to

whom this Act does not apply, who are operating exclusively
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within the proposed zone and on licensees who would be
affected thereby.

Prohibited

service

—

15.—(1) No person shall knowingly hire, directly or indi

rectly, or participate in an arrangement to hire a person to arranging

carry goods where the services would be carried out in contra-

vention of subsection 3 (1).

Prohibited

service

—

performing

(2) No person shall,

(a) hold himself out as willing to; or

(b) undertake to,

arrange to carry goods where the service would be carried out

in contravention of subsection 3 (1).

16.—(1) No licensee shall carry goods under the authority Certificate of

of an operating licence unless the licensee or an employee of re^^red"'^^

the licensee holds a certificate of competency and, where the

regulations so require, such greater number of employees as

are indicated by the regulations hold a certificate of compe-
tency.

(2) In every situation where the regulations require more Delayed

than one certificate holder, the licensee is permitted ninety

days in which to effect compliance.

(3) Every licensee, who ceases to meet the requirements ^^^"^

referred to in subsection (1) because of the termination of

employment of an employee who holds a certificate of compe-
tency, shall be deemed to meet the requirements for ninety

days after the termination.

(4) An employee holding a certificate of competency may limited use

be counted for one licensee only when determining whether
the requirements of subsection (1) are met except where the

licensees are affiliated corporations.

(5) Every licensee shall notify the Registrar within fifteen Change in

days after a change in certificate holders whose employment is hoiderT
^

relied on to satisfy the requirements of subsection (1) of the

change,

(6) Subsection (1) does not apply to an executor or admin- Exception

istrator of an estate carrying on business in accordance with

subsection 5 (2).

(7) Every licensee who holds an operating licence restricted ^'^^•^

to the carriage of goods through Ontario, provided the goods
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Idem

R.S.O. 1980,

c. 407

are not picked up or dropped off in Ontario, is exempt from

the application of subsection (1).

(8) Every licensee who holds an operating licence which

was issued under the Public Commercial Vehicles Act is

exempt from the application of subsection (1) with respect to

the carriage of goods during the eighteen-month period start-

ing on the implementation date.

Idem (9) The holder of an operating licence issued pursuant to an

application to which subsection 6 (5) applies is exempt from

the application of subsection (1) with respect to the carriage

of goods during the eighteen-month period starting on the

implementation date.

Licence to be

carried
17.—(1) Every person driving a public truck on a highway

shall carry or keep, in a readily accessible place in the vehicle,

a copy of the operating licence under which the vehicle is

being operated and shall surrender the copy for inspection

upon the demand of an officer.

Certificate of
(2) Every driver of a commercial vehicle that is being oper-

jSratT'^ ated under a certificate of intercorporate exemption shall

exemption to carry or keep in a readily accessible place in the vehicle,
be carried

(a) the certificate or a copy thereof; and

(b) a shipping document signed by the consignor of the

goods carried showing the name of the consignor,

the name and address of the consignee, the originat-

ing point and the destination of the shipment and

the particulars of the goods comprising the ship-

ment,

and shall surrender them for inspection on the demand of an

officer.

Copy of

lease to be

carried

(3) Every driver of a commercial vehicle that is under lease

or contract to the owner, consignor or consignee of the goods

being carried shall carry at all times while carrying the goods

on a highway a copy of the lease, contract or notice of con-

tract and shall surrender it for inspection on the demand of an

officer.

Trip permit (4) Every driver of a commercial vehicle that is being oper-
e carne

^^^^ under the authority of a trip permit shall carry or keep

the permit in a readily accessible place in the vehicle and shall

surrender it for inspection on the demand of an officer.
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(5) Every person operating a public truck under an operat-

ing authority that limits the number of commercial vehicles

that may be operated thereunder shall carry in the vehicle a

vehicle certificate issued pursuant to such operating authority

and shall surrender it for inspection on the demand of an

officer.

Where limit

on number
of vehicles

18.—(1) Except as otherwise provided in the regulations, Publishing

every licensee shall publish, as prescribed, a tariff of tolls

showing the rates and charges and the conditions of carriage

for the carrying of goods to and from points in respect of

which the carriage is provided or offered by the licensee.

(2) No licensee shall charge a toll other than that contained "^oiis

in a tariff that is in effect or impose conditions of carriage that

are not contained in or imposed in accordance with the tariff.

(3) Subsections (1) and (2) do not apply to a tariff or toll Exception

charged under a contract, of which there is written evidence,

that is for a term,

(a) of less than fourteen days;

(b) of not less than six months and that provides for an

ascertainable maximum quantity of goods to be
transported at that toll; or

(c) other than as set out in clause (a) or (b) but has

been approved by the Board.

(4) A tariff of tolls shall not come into effect until fifteen coming into

days after it has been published in the prescribed manner or,

where the Board has waived the fifteen days notice, until it

has been published in the prescribed manner.

(5) The Board, on the application of a licensee, may, in Po^er of

any particular situation, reduce or waive the fifteen days

notice referred to in subsection (4) or approve the term of a

contract for purposes of clause (3) (c).

(6) This section does not apply to an intermediary referred Exception

to in subsection 3 (8).

19.—(1) Except as otherwise provided in the regulations, ^J" "^ •^'^•"8

every licensee shall issue a bill of lading to the person deliver-

ing or releasing goods to the licensee for carriage for compen-
sation.
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Copy to be (2) A signed copy of every bill of lading issued under this
retained ^^^ ^j^^jj ^^ retained, as, where and for the time prescribed,

by the consignor of the goods involved and by the issuer.

Production of

bill of lading
(3) Except as otherwise provided in the regulations, every

driver operating a public truck shall carry a copy of the bill of

lading in respect of the goods being carried and shall surren-

der it for inspection on the demand of an officer.

Copy of bill (4) Where a shipment of goods is carried on more than one

accompany" Vehicle, the licensee shall ensure that every part of the ship-

aii goods ment is accompanied by a copy of the appropriate bill of lad-

ing.

Way bui (5) Por the purpose of subsections (3) and (4), a way bill,

containing such information as is prescribed, may be substi-

tuted for the bill of lading.

Exemption
certificate

(6) The Registrar may grant a bill of lading exemption in

an operating authority to a licensee if the operating authority

is within a prescribed class.

Idem (7) Subsections (3) and (4) do not apply in situations where
there is no bill of lading or way bill because its use is obviated

through the existence of an exemption granted under this sec-

tion.

Access to

records
(8) Every person to whom a bill of lading exemption has

been granted under subsection (6) shall make available to an

officer of the Ministry, upon demand, access to the holder's

records, whether in printed form or on film or the access is by

electronic means or otherwise, and shall assist the officer in

examining and extracting therefrom information that would,

except for the exemption, be required to have been contained

in a bill of lading or way bill.

Insurance 20. Every licensee shall carry such insurance or provide

such bond as is prescribed and shall ensure evidence thereof is

carried in every commercial vehicle operated by the licensee.

Direction to

stop
21. Any officer may, for the purpose of an examination,

direct, by signals or otherwise, the driver of any commercial

vehicle driven on a highway to stop, and the driver upon
being so directed shall stop the vehicle.

Examination
by officer

R.S.O. 1980,

c. 198

22.—(1) Any officer may, at any time, examine any com-
mercial vehicle, its contents and equipment for the purpose of

ascertaining whether this Act, the Highway Traffic Act and

the regulations under either Act are being complied with and
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the person in control of the vehicle shall assist in the examina-

tion of it, its contents and equipment.

(2) Where a commercial vehicle examined under this sec-

tion contains goods, the officer conducting the examination

may require the person in charge of the vehicle to surrender

all documents in the possession of that person or in the

vehicle relating to the operation of the vehicle and to the car-

riage and ownership of the goods and to furnish all informa-

tion within that person's knowledge relating to the details of

the current trip and the ownership of the goods.

Surrender of

documents

(3) Where an officer is of the opinion, on reasonable and seizure or

probable grounds, that a commercial vehicle is being operated

in contravention of subsection 3 (1), the officer may,

(a) direct the driver of the vehicle to drive the vehicle

to such location as is reasonable in the circum-

stances and detain it at that location; and

(b) seize the permits and number plates for the vehicle,

until the vehicle is able to be operated in compliance with sub-

section 3 (1).

(4) Every driver who is directed under clause (3) (a) shall ^uty on

comply with the direction.

(5) Every permit seized under subsection (3) shall be p^""'*
.

deemed to be under suspension for the purposes of section 33
^"^p^"^'°"

of the Highway Traffic Act while it is in the custody of the RS.o. i980,

officer seizing it.

(6) Where permits and number plates have been seized or a ^^^^^ ^°

commercial vehicle has been detained under subsection (3),

the person entitled to possession of the vehicle may apply to

the District Court for an order that the permits and plates be

returned or the vehicle released, as the case may be, and upon
a security being deposited with the Court in such amount not

to exceed $5,000, as determined by the Court, the order may
be issued.

(7) Every security deposited under subsection (6) shall be

held until the final disposition of a charge laid in respect of

the believed contravention that led to the seizure or detention

or, where a charge is not laid within six months after the sei-

zure or detention, the expiration of the six-month period,

whichever first occurs.

Disposition

of security
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Idem

Lien

(8) Where there is a conviction in respect of a charge re-

ferred to in subsection (7), the security deposited shall be

applied to pay the fine imposed,

(9) Where there is a conviction in respect of a charge

referred to in subsection (7), all costs necessarily incurred in

detaining and storing a vehicle under subsection (3) shall be a

lien on the vehicle.

Examination

of records
23. An officer of the Ministry may examine all books, rec-

ords and documents of,

Investigation

Powers of

investigator

(a) a licensee or a holder of a trip permit relating to the

business of operating public trucks; or

(b) a holder of a certificate of intercorporate exemption

or of an affiliated corporation named in the certifi-

cate relating to the transportation of goods for com-
pensation,

for the purpose of ensuring that the provisions of this Act and
the regulations are being complied with and the officer may,
for the purpose of the examination, upon producing his or her

designation as an officer of the Ministry, enter at any reason-

able time the business premises of the licensee, holder or affil-

iated corporation, as the case may be.

24.—(1) Where the Minister believes, on reasonable and

probable grounds, that any person has contravened a provi-

sion of this Act or the regulations, the Minister may appoint

one or more persons to investigate whether the contravention

has occurred and the person appointed shall report the results

of the investigation to the Minister.

(2) For purposes relevant to an investigation under this sec-

tion, the investigator may inquire into and inspect the business

affairs of the person in respect of whom the investigation is

being made and may,

(a) upon production of his or her appointment, enter,

at any reasonable time, the business premises of the

person and inspect books, papers, documents and

things relevant to the investigation; and

(b) inquire into negotiations and transactions made by

or on behalf of or in relation to the person relating

to the transportation of goods or the use of public

trucks or that are otherwise relevant to the investi-

gation.
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and for the purpose of the inquiry, the investigator has the

powers of a commission under Part II of the Public Inquiries ^-^-^o. i980.

Act, which Part applies to the inquiry as if it were an inquiry

under that Act.

c. 411

(3) No person shall obstruct an investigator in the course of ^°,P^^°"
an investigation under this section or withhold from an investi- LvesUgato!'^

gator or conceal or destroy any books, papers, documents or

things relevant to the investigation.

(4) Where a justice of the peace is satisfied, upon an appli- Application

cation without notice by an investigator acting under this sec- the^ peace

°

tion,

(a) that the investigation has been ordered and that the

applicant has been appointed to conduct it; and

(b) that there are reasonable grounds for believing

there are in a specified building, dwelling, recep-

tacle or place, books, papers, documents or things

relating to the investigation,

the justice of the peace may, whether or not an inspection has

been made or attempted under clause (2) (a), issue an order
authorizing the investigator, together with such police officers

as the investigator calls upon to assist, to enter and search, if

necessary by reasonable force, the building, dwelling, recep-

tacle or place for the books, papers, documents or things and
to examine them.

(5) Every entry and search authorized under subsection (4)
Times of

shall be made between sunrise and sunset unless the order
^"^"^

authorizes the investigator to make the search at night.

(6) The Minister may appoint an expert to assist in examin- Expert
. 11 J . ^1 • • J J examination
ing books, papers, documents or things examined under
clause (2) (a) or subsection (4).

25.—(1) Any person, Copies

(a) obtaining a document under section 22, may take

the document for the purpose of making a copy of

it; or

(b) in the course of an investigation under section 23 or

24, upon giving a receipt therefor, may take any-

thing that may be examined under that section for

the purpose of making copies thereof,
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but the copying shall be done as quickly as reasonably pos-

sible and the thing copied shall be promptly returned there-

after.

Idem (2) Any copy made as provided in subsection (1) and certi-

fied to be a true copy by the person making the copy is admis-

sible in evidence in any proceeding as proof, in the absence of

evidence to the contrary, of the original document and that

the facts set out therein are true.

Cancellation

amendment
of certificate

26.—(1) The Registrar may amend a certificate of inter-

corporate exemption where a corporation named in the certifi-

cate is no longer affiliated to the holder of the certificate or,

where the corporation named in the certificate is the only one
so named and is no longer affiliated to the holder of the certif-

icate, the Registrar may cancel the certificate.

Registrar

may suspend
or cancel

certificate

R.S.O. 1980,

c. 198

(2) The Registrar may suspend or cancel a certificate of

intercorporate exemption where the holder thereof or any
person under the control or direction of the holder or of an

affiliated corporation named therein contravenes this Act or

the regulations, the Highway Traffic Act or the regulations

thereunder or the provisions of the certificate, and the contra-

vention is such that there are grounds for believing that trans-

portation services permitted by the certificate will not be

carried on in accordance with the law.

Cancellation

of licence
27.—(1) The Registrar may cancel an operating licence,

(a) in whole, where the licensee fails to provide any

part of the transportation service for which the

licensee is licensed for a continuous period of one

year;

(b) in part, where the licensee fails to provide transpor-

tation service in respect of that part for a continu-

ous period of one year; or

(c) in whole or in part at the request of the licensee.

Suspension

or cancel-

lation of

licence

(2) The Registrar may suspend or cancel an operating

licence in whole or in part where,

(a) the licensee or any person under the control or

direction of the licensee contravenes this Act or the

regulations, any Act referred to in clause 6 (4) (b)

or the provisions of the licence and the contraven-

tion is such that there are reasonable grounds for

believing that the transportation services permitted
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by the licence will not be carried on in accordance
with this Act or the regulations;

(b) there has been misconduct or lack of integrity or

honesty by the licensee in carrying on the transpor-

tation service;

(c) the licensee is financially incapable of providing

transportation services in accordance with this Act
and the regulations or the provisions of the licence

or of meeting the licensee's financial responsibilities

to users of the services; or

(d) the licensee holds an owner-driver or single-source

authority and has been a party to a contract under
the authority that has been cancelled in less than

thirty days in circumstances that afford reasonable

grounds for believing that the transportation service

authorized by the authority will not be carried on in

accordance with this Act and the regulations.

(3) The Registrar may cancel a bill of lading exemption of Cancellation

any holder of an operating licence who does not comply with lading

subsection 19 (8) (access to records) or whose records do not exemption

disclose the information that is required in a bill of lading or

way bill.

28.—(1) Where the Registrar proposes to suspend or can- Notice of

eel an operating licence, in whole or in part, to suspend, can^retc!

amend or cancel a certificate of intercorporate exemption or

to cancel a bill of lading exemption, the Registrar shall serve

notice of the proposal together with reasons therefor on the

licensee or certificate holder.

(2) Every person who is served with a notice under subsec- ^'8^5 ^°

tion (1) and serves on the Registrar and the Board, within fif-
^^""^

teen days after that person receives service of the notice, a

request for a hearing, is entitled to a hearing by the Board in

respect of the proposal.

(3) Where the Registrar does not receive a request for a ^^ere no

hearing as provided in subsection (2), the Registrar may, on requested

the expiration of the fifteen days referred to in subsection (2)

,

carry out the proposal.

(4) For the purpose of subsection (1), a notice that is

mailed by prepaid post to the licensee or certificate holder at

that person's address last known to the Registrar shall be
deemed to have been served on the third day after the day of

mailing.

Service
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Extension of

time

Parties

(5) The Board, on application by a licensee or certificate

holder, as the case may be, may extend the time for request-

ing a hearing, either before or after expiration of the fifteen-

day period, and may give such directions as it considers

proper consequent upon the extension.

(6) The Registrar, the licensee or certificate holder and

such other persons as the Board may specify are parties to

every hearing under this section.

Efforts to

comply
(7) In a hearing held under this section, the Board shall

take into account, where appropriate, evidence as to the man-

ner in which the licensee has carried on operations under the

licence after receipt of notice of hearing and up to the

hearing.

Opportunity

to examine
evidence

(8) The Registrar shall give any party to a hearing an

opportunity to examine, before the hearing, all documentary

evidence that will be introduced and all reports, the contents

of which, will be given in evidence at the hearing.

Recommen-
dations of

Board

(9) The Board shall, after a hearing under this section,

make a report to the Registrar, setting out its findings of fact,

conclusions of law and recommendations.

Decision

subsequent to

report

(10) The Registrar, on receiving and considering a report

made under this section, may carry out the proposal to which

it relates, fully or in a modified manner and, where he or she

does so, shall give written reasons for the decision to the

licensee or holder or, where the Registrar decides not to carry

out the proposal, he or she shall so advise the licensee or cer-

tificate holder.

Refusing or

withdrawing
privileges

29.—(1) The Registrar may,

(a) despite subsection 11 (1), refuse to issue a certifi-

cate of intercorporate exemption;

No right to

hearing

(b) despite subsection 13 (1), refuse to issue a trip per-

mit; or

(c) suspend an operating licence,

where the applicant or holder is indebted to the Treasurer of

the Province of Ontario in respect of a fee related to the

issuance of a certificate, licence or permit.

(2) Subsections 28 (1) and (2) do not apply in respect of a

licence suspended under clause (1) (c).
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(3) Where a cheque tendered as payment for any fee or tax Dishonoured

is dishonoured, interest may be charged on the amount of the ^
^^"^^

cheque and a penalty and administrative fee may be imposed.

(4) The Lieutenant Governor in Council may make regu- Regulations

lations,

(a) providing for the payment of administrative fees for

reinstating suspended operating licences;

(b) providing for the payment of administrative fees for

handling dishonoured cheques;

(c) prescribing for the purpose of subsection (3), the

rate of interest, when interest starts to run and the

method of calculating the amount of interest;

(d) prescribing penalties for the purposes of subsection

(3) and the method of determining the amount of

any penalty.

30.—(1) The Registrar may at any time refer an operating p^^^^""^'^"

licence to the Board where, in the opinion of the Registrar, uncertainty

any part is ambiguous or the rights granted by the licence are

uncertain and the Board shall, after a hearing, report to the

Registrar and may recommend that the licence be amended to

resolve any ambiguity or uncertainty.

(2) Upon receipt of a report under subsection (1) that rec- ^^^t°^

ommends a licence be amended, the Registrar shall issue an Hcence

amended operating licence in the form recommended by the

Board.

31. Every person employed in the administration of this

Act, including an investigator under section 24, shall preserve

confidentiality with respect to all matters that come to his or

her knowledge in the course of that person's duties or employ-

ment and shall not communicate any such matter to any other

person except.

Confiden-

tiality

(a) as may be required in connection with the adminis-

tration of this Act and the regulations or any pro-

ceeding under this Act or the regulations or of the

Motor Vehicle Transport Act (Canada)

;

(b) to his or her counsel; or

R.S.C. 1970,

c. M-14

(c) with the consent of the person to whom the inform-

ation relates.



30 Bill 88 TRUCK TRANSPORTATION 1987

Cancellation

of licence by
Registrar

Penalty

32. Where the Registrar receives a report under subsec-

tion 5 (3) or (4) or information that leads the Registrar to

conclude that a report should have been made under subsec-

tion 5 (3) or (4), the Registrar shall refer the report or the

information to the Board and the Board shall hold a hearing

to determine whether persons different from those indicated

at the time of the application for the licence are in actual con-

trol of the transportation service authorized by the licence

and, where that is the case, the Registrar shall cancel the

operating licence.

33.—(1) Every person who contravenes any of the provi-

sions of this Act or the regulations is guilty of an offence and

on conviction, where a penaUy for the contravention is not

otherwise provided, is liable to a fine of not less than $150

and not more than $1,500.

Idem

Licensee

vicariously

liable

(2) Every person who knowingly makes a false statement in

an application, declaration, affidavit or document required

under this Act or the regulations or by the Board is guihy of

an offence and on conviction is Uable to a fine of not more
than $1,000 or to imprisonment for a term of not more than

thirty days, or to both.

34. Any licensee may be charged with and convicted of an

offence under this Act or the regulations for which the driver

of the licensee's public truck is subject to be charged and on

conviction, the licensee is liable to the penalty provided for

the offence.

Consent to

prosecute

Advisory
Committee
on Truck
Transpor-

tation

Members

Chairman
and vice-

chairman

Vacancies

Function of

Committee

35. No prosecution shall be instituted under this Act with-

out the prior consent of an officer.

36.—(1) There shall be a committee to be known as the

Advisory Committee on Truck Transportation composed of

not fewer than twelve and not more than twenty members.

(2) The Minister shall appoint the members of the Commit-
tee for such terms as the Minister determines and in making

the appointments shall include representatives of the Ministry,

the Board, shippers and carriers.

(3) The Minister shall designate a chairman and a vice-

chairman from among the members appointed.

(4) The Minister may fill any vacancy that occurs in the

membership of the Committee.

(5) The function of the Committee is to advise and make
recommendations to the Minister on.
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(a) the effectiveness of this Act and its administration

by the Ministry and the Board in relation to the

objectives set out in section 2;

(b) any matter concerning the transportation of goods
in commercial vehicles; and

(c) the degree to which the public interest test is neces-

sary to advance the objectives of section 2.

37.—(1) The Lieutenant Governor in Council may issue ^°^^^y

policy statements setting out matters to be considered by the

Board when determining questions of public interest and the

Board shall take the statements into consideration together

with such other matters as the Board considers appropriate.

(2) Every policy statement made under subsection (1) shall Publication

be published in The Ontario Gazette.

38.—(1) The Minister may direct the Board to examine Ministerial

and investigate such matters relating to transportation policy investigate

°

as the Minister specifies and the Board shall report thereon to

the Minister.

(2) For the purposes of subsection (1), the Board may hold Hearings

such hearings as it considers necessary.

39. Section 22 of the Ontario Highway Transport Board Non-appii-

Act does not apply to an order or decision of the Board under r.s°o.°1980,

this Act. c. 338

40.—(1) Every operating licence issued to a licensee p^^ valid

under the Public Commercial Vehicles Act or this Act is can- ^^^ °^^q

celled upon the issuance of a new licence under this Act to the c. 407

same licensee.

(2) An amended licence constitutes a new Ucence, as Amending
licence

amended, for the purpose of subsection (1).

41.—(1) The Lieutenant Governor in Council may make Regulations

regulations,

1. prescribing classes of licences, licensees and authori-

ties;

2. prescribing fees and the basis for computing fees

and providing for the payment thereof;
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3. prescribing conditions and limitations to which

licences, authorities, permits and certificates of

intercorporate exemptions shall be subject;

4. prescribing the contents of and the information to

be contained in bills of lading and prescribing differ-

ent contents and information for bills of lading

issued by various classes of licensees;

5. prescribing the form, amount, nature, class, provi-

sions and conditions of insurance policies and bonds

that shall be provided and carried by licensees;

6. respecting the form and content of tariffs and tolls,

including conditions of carriage, the publication

thereof and the payment of tolls;

7. prescribing forms, including the contents thereof

and information to be contained therein, and pro-

viding for their use and the filing thereof;

8. prescribing, regulating and limiting the hours of

labour of drivers of public trucks;

9. prescribing the qualifications of drivers of public

trucks and prohibiting persons who do not meet the

qualifications from driving public trucks;

10. prescribing equipment to be carried by public trucks

and the condition and location in which the equip-

ment shall be kept;

11. prescribing the method of bookkeeping or account-

ing to be used and the returns or statements to be

filed by licensees and providing for the filing

thereof;

12. prescribing criteria to be taken into account in

determining the fitness of applicants for operating

authorities and licences;

13. prescribing and providing for the information to be

marked on articles covered by a bill of lading issued

by licensees and exempting any class of licensees

from any provision so prescribed or provided;

14. prescribing conditions that shall be deemed to be a

part of every contract or a class of contract for the

carriage of goods for compensation to which this

Act applies;
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15. prescribing classes of operating authorities for the

purposes of subsection 7 (11);

16. exempting any class of licensees or drivers of any
class of public truck from the application of sections

18 and 19 and prescribing conditions to which any
exemption is subject;

17. prescribing classes of operating authorities for the

purposes of subsection 19 (6) and conditions that

apply to holders of operating authorities who carry

goods under a bill of lading exemption;

18. governing the issue and renewal of operating

licences;

19. prescribing the qualifications of applicants for and
holders of operating authorities and operating

licences;

20. governing the issue and renewal of certificates of

intercorporate exemption and prescribing terms to

which the certificates shall be subject;

21. establishing certificate of competency training pro-

grams including the prescribing of training courses,

courses of study, methods of training, qualifications

for certification, fixing credits to be allowed for

courses, the administration of the program, provid-

ing for the granting of certificates and the recogni-

tion of previous experience;

22. prescribing classes of public trucking undertakings

and the number, location and scope of duties of

holders of certificates of competency required to be
employed therein;

23. prescribing the contents of documents and financial

statements and providing for their fiUng with the

Registrar or the Board;

24. prescribing the period of time for which certificates

of intercorporate exemption are valid and providing

for the renewal thereof;

25. prescribing the method of determining the number
of employees required to hold a certificate of com-
petency and providing for different calculations

based on the type of venture carried on;
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26. designating certificates or documents that shall, on
designation, be deemed to be a certificate of com-
petency issued under this Act;

27. providing for the delegation to an officer of the

Ministry of such of the powers and duties of the

Registrar as may be considered necessary;

28. respecting any matter or thing that is required or

permitted to be prescribed under this Act.

Idem (2) Any regulation may be general or particular in its appli-

cation.

Adoption of

codes, etc.
(3) Any regulation may adopt by reference in whole or in

part, with such changes as the Lieutenant Governor in Coun-
cil considers necessary, any code, standard or specification,

and may require compliance with any code, standard or speci-

fication that is so adopted.

Transition

R.S.O. 1980,

c. 407

42.—(1) An operating licence issued pursuant to a certifi-

cate of public necessity and convenience under section 10b of

the Public Commercial Vehicles Act shall be deemed to be an

operating licence for the purpose of this Act.

Idem (2) An operating licence or a freight forwarder's licence

issued under the Public Commercial Vehicles Act, other than a

licence referred to in subsection (1), shall be deemed to be an

operating licence for the purpose of this Act during the eigh-

teen-month period starting on the implementation date unless

cancelled sooner by the operation of section 40.

Idem
(3) A certificate of intercorporate exemption issued under

section 4a of the Public Commercial Vehicles Act shall be

deemed to be a certificate of intercorporate exemption for the

purpose of this Act.

Limitation re

R.S.O. 1980,

c. 407,

subs. 6 (1)

(4) Subsection 6 (1) of the Public Commercial Vehicles Act
does not apply where the application for the licence is made
after the implementation date.

43.—(1) Section 2, sections 4a and 4b, as enacted by the

Statutes of Ontario, 1981, chapter 71, section 3, subsection

6 (3), sections 9, 13, 18 to 22, sections 24 to 26, section 27, as

amended by the Statutes of Ontario, 1981, chapter 71, section

10, and sections 27 to 30 of the Public Commercial Vehicles Act,

being chapter 407 of the Revised Statutes of Ontario, 1980, are

repealed.
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(2) The Public Commercial Vehicles Act, being chapter 407

of the Revised Statutes of Ontario, 1980, the Public Commercial
Vehicles Amendment Act, 1981, being chapter 71, the Public

Commercial Vehicles Amendment Act, 1983, being chapter 79,

the Public Commercial Vehicles Amendment Act, 1984, being

chapter 20 and the Public Commercial Vehicles Amendment Act,

1986, being chapter 11, are repealed eighteen months after the

implementation date.

44, This Act comes into force on a day to be named by
^^^f/"^"*^^

proclamation of the Lieutenant Governor.
ment

45. The short title of this Act is the Truck Transportation short title

Act, 1988.
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EXPLANATORY NOTES

The purpose of the Bill is to require all municipalities to establish and implement
programs for the separation at source and recycling of garbage. The Bill sets out the

required elements of programs and allows councils of municipalities to include, in pro-

grams, other elements considered necessary.

A municipality can establish and implement a separation at source and recycling pro-

gram either on its own or jointly with other municipalities. A municipality will report

annually to the Minister on the results of its program.



Bill 89 1987

An Act requiring municipalities to establish

Programs for the Recycling of Garbage

HER MAJESTY, by and with the advice and consent of the

Legislative Assembly of the Province of Ontario, enacts as

follows:

1. In this Act, Definitions

"Minister" means the Minister of Municipal Affairs;

"municipality" means municipality as defined in section 1 of

the Municipal Act; RS.o. i980,
^ c. 302

"program" means a separation at source and recycling pro-

gram established by a municipality under subsection 2 (1);

"recyclable garbage" means discarded metal and glass con-

tainers for food or beverages and discarded newspapers.

2.—(1) The council of a municipality shall, by by-law, MunicipaUties

establish and implement the program described in subsection recycling'

(2) for the separation at source and recycling of all recyclable programs

garbage by residents in that municipality.

(2) The separation at source and recycling program shall Elements of

mClUae

,

program

(a) the provision of educational material on the pro-

gram for the residents of the municipality;

(b) the provision of receptacles for use by residents for

at least three different elements of recyclable gar-

bage; and

(c) any other matter that the council determines is nec-

essary for the establishment and implementation of

the program.
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Joint

programs

Report to

Minister

3. The councils of two or more municipalities may enter

into an agreement for the establishment and implementation

of a joint program.

4,—(1) Every municipality shall make an annual report,

on or before the 1st day of November, to the Minister on the

program established by the municipality.

Contents of

report
(2) The report shall include,

(a) the percentage of total garbage in the municipality

recycled under the program; and

(b) the rate of compliance to the program in the munic-
ipality.

Commence-
ment

5. This Act comes into force on the 1st day of January,

1989.

Short title 6. The short title of this Act is the Garbage Recycling Pro-

grams Act, 1987.
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EXPLANATORY NOTES

The Bill implements the United Nations Convention on contracts for the interna-

tional sale of goods. The Convention provides rules for the formation of international

contracts for the sale of goods and for the rights and obligations of the buyer and the

seller.

The Convention will become part of the law of Ontario approximately one year after

Canada accedes to the Convention. It will apply to most contracts for the sale of goods
involving a party that has its place of business in Ontario and another party that has its

place of business in a country other than Canada. Parties to a contract to which the Con-
vention would otherwise apply may exclude its application by expressly providing in the

contract that another local law applies or that the Convention does not apply to it.

The text of the Convention is set out in the Schedule to the Bill.



NOTES EXPLICATIVES

Le projet de loi met en application la Convention des Nations Unies sur les contrats

de vente Internationale de marchandises. La Convention prevoit des regies concemant la

formation de contrats internationaux de vente de marchandises, ainsi que les droits et

obligations du vendeur et de I'acheteur.

La Convention fera partie des lois de 1'Ontario un an environ apres que le Canada y
a adhere. Elle s'appliquera a la plupart des contrats de vente de marchandises entre une
partie qui a son etablissement en Ontario et une autre qui a son etablissement dans un
pays autre que le Canada. Les parties a un contrat auquel s'appliquerait la Convention
peuvent exclure son application en prevoyant expressement dans le contrat qu'un autre

droit local s'y applique ou que la Convention ne s'y applique pas.

Le texte de la Convention est reproduit a I'annexe du projet de loi.
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Bill 90 1987

An Act respecting the United Nations Convention
on Contracts for the

International Sale of Goods

HER MAJESTY, by and with the advice and consent of the

Legislative Assembly of the Province of Ontario, enacts as

follows:

Definition

"Conven-
tion"

1. In this Act, "Convention" means the United Nations
Convention on Contracts for the International Sale of Goods
set out in the Schedule.

Declaration 2. The Attorney General shall request the Government of

Government Canada to declare in accordance with article 93 of the Con-
of Canada vcutiou that the Convention extends to Ontario.

Convention
in force

3. On the date the Convention comes into force in Canada
in accordance with article 99 of the Convention, the Conven-
tion comes into force in Ontario,

Publication 4. The Attorney General shall cause to be published in

The Ontario Gazette the date the Convention comes into force

in Ontario.

This Act
prevails

Exclusion of

Convention

5. Where there is a conflict between this Act and any
other enactment, this Act prevails.

6. Parties to a contract to which the Convention would
otherwise apply may exclude its application by expressly pro-

viding in the contract that the local domestic law of Ontario or

another jurisdiction applies to it or that the Convention does

not apply to it.

Commence-
ment

7. This Act comes into force on the day it receives Royal
Assent.

Short title 8. The short title of this Act is the International Sale of
Goods Act, 1987.
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Projetdeloi90 1987

Loi concernant la Convention des Nations

Unies sur les contrats de vente

Internationale de marchandises

SA MAJESTE, sur I'avis et avec le consentement de I'Assem-

blee legislative de la province de I'Ontario, decrete ce qui

suit :

1 Dans la presente loi, «Convention» s'entend de la Con- Definition

vention des Nations Unies sur les contrats de vente internatio- * °"^^" *°"*

nale de marchandises, dont le texte est reproduit a I'annexe.

2 Le procureur general demande au gouvernement du Ddciaration

Canada, de declarer, en conformite avec I'article 93 de la Con- gouvemement

vention, que celle-ci s'applique a I'Ontario. du Canada

3 A la date d'entree en vigueur de la Convention au convention

Canada, en conformite avec son article 99, celle-ci entre en ^" ^'^"^"'^

vigueur en Ontario.

4 Le procureur general fait publier dans la Gazette de Publication

I'Ontario la date d'entree en vigueur de la Convention en

Ontario.

5 La presente loi I'emporte sur tout autre texte legislatif La presente

f, ,

*^ '^
loi 1 emporte

mcompatible.

6 Les parties a un contrat auquel s'appliquerait la Conven- Exclusion de
^

, .• • , , ^ la Convention
tion peuvent exclure son application en prevoyant expresse-

ment dans le contrat que le droit interne local de I'Ontario ou
d'un autre ressort s'y applique ou que la Convention ne s'y

applique pas.

7 La presente loi entre en vigueur le iour ou elle recoit la Entree en
^ o J -5 viBueur

sanction royale.
vigueur

8 Le titre abrege de la presente loi est Loi de 1987 sur la Titre abrege

vente internationale de marchandises.
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SCHEDULE

UNITED NATIONS CONVENTION ON CONTRACTS FOR THE
INTERNATIONAL SALE OF GOODS

THE STATES PARTIES TO THIS CONVENTION,

BEARING IN MIND the broad objectives in the resolutions adopted

by the sixth special session of the General Assembly of the United Nations

on the establishment of a New International Economic Order,

CONSIDERING that the development of international trade on the

basis of equality and mutual benefit is an important element in promoting
friendly relations among States,

BEING OF THE OPINION that the adoption of uniform rules which
govern contracts for the international sale of goods and take into account

the different social, economic and legal systems would contribute to the

removal of legal barriers in international trade and promote the develop-

ment of international trade,

HAVE AGREED as follows:

PART I

SPHERE OF APPLICATION AND GENERAL PROVISIONS

CHAPTER I

SPHERE OF APPLICATION

Article 1

(1) This Convention applies to contracts of sale of goods between par-

ties whose places of business are in different States:

(a) when the States are Contracting States; or

(b) when the rules of private international law lead to the apphcation of

the law of a Contracting State.

(2) The fact that the parties have their places of business in different

States is to be disregarded whenever this fact does not appear either from

the contract or from any dealings between, or from information disclosed

by, the parties at any time before or at the conclusion of the contract.

(3) Neither the nationality of the parties nor the civil or commercial

character of the parties or of the contract is to be taken into consideration

in determining the application of this Convention.

Article 2

This Convention does not apply to sales:
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ANNEXE

CONVENTION DES NATIONS UNIES SUR LES CONTRATS DE
VENTE INTERNATIONALE DE MARCHANDISES

LES ETATS PARTIES A LA PRESENTE CONVENTION,

AYANT PRESENTS A L'ESPRIT les objectifs generaux inscrits dans

les resolutions relatives a I'instauration d'un nouvel ordre economique inter-

national que I'Assemblee generale a adoptees a sa sixieme session extraordi-

naire,

CONSIDERANT que le developpement du commerce international sur

la base de I'egalite et des avantages mutuels est un element important dans

la promotion de relations amicales entre les Etats,

ESTIMANT que I'adoption de regies uniformes applicables aux con-

trats de vente Internationale de marchandises et compatibles avec les diffe-

rents systeraes sociaux, economiques et juridiques contribuera a I'elimina-

tion des obstacles juridiques aux echanges intemationaux et favorisera le

developpement du commerce international,

SONT CONVENUS de ce qui suit :

PREMIERE PARTIE

CHAMP D'APPLICATION ET DISPOSITIONS GENERALES

CHAPITRE I

CHAMP D'APPLICATION

Article Premier

1) La presente Convention s'applique aux contrats de vente de mar-

chandises entre des parties ayant leur etablissement dans des Etats

differents :

a) lorsque ces Etats sont des Etats contractants; ou

b) lorsque les regies du droit international prive mfenent a I'application

de la loi d'un Etat contractant.

2) II n'est pas tenu compte du fait que les parties ont leur etablissement

dans des 6tats differents lorsque ce fait ne ressort ni du contrat, ni de tran-

sactions anterieures entre les parties, ni de renseignements donnes par elles

k un moment quelconque avant la conclusion ou lors de la conclusion du

contrat.

3) Ni la nationality des parties ni le caractere civil ou commercial des

parties ou du contrat ne sont pris en consideration pour I'application de la

presente Convention.

Article 2

La presente Convention ne regit pas les ventes :
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(a) of goods bought for personal, family or household use, unless the sell-

er, at any time before or at the conclusion of the contract, neither

knew nor ought to have known that the goods were bought for any

such use;

(b) by auction;

(c) on execution or otherwise by authority of law;

(d) of stocks, shares, investment securities, negotiable instruments or

money;

(e) of ships, vessels, hovercraft or aircraft;

(f) of electricity.

Article 3

(1) Contracts for the supply of goods to be manufactured or produced

are to be considered sales unless the party who orders the goods undertakes

to supply a substantial part of the materials necessary for such manufacture

or production.

(2) This Convention does not apply to contracts in which the prepon-

derant part of the obligations of the party who furnishes the goods consists

in the supply of labour or other services.

Article 4

This Convention governs only the formation of the contract of sale and

the rights and obligations of the seller and the buyer arising from such a

contract. In particular, except as otherwise expressly provided in this Con-

vention, it is not concerned with:

(a) the validity of the contract or of any of its provisions or of any usage;

(b) the effect which the contract may have on the property in the goods

sold.

Article 5

This Convention does not apply to the liability of the seller for death

or personal injury caused by the goods to any person.

Article 6

The parties may exclude the application of this Convention or, subject

to article 12, derogate from or vary the effect of any of its provisions.
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a) de marchandises achetees pour un usage personnel, familial ou
domestique, a moins que le vendeur, a un moment quelconque avant

la conclusion ou lors de la conclusion du contrat, n'ait pas su et n'ait

pas ete cense savoir que ces marchandises dtaient achetees pour un tel

usage;

b) aux encheres;

c) sur saisie ou de quelque autre maniere par autorite de justice;

d) de valeurs mobilidres, effets de commerce et monnaies;

e) de navires, bateaux, aeroglisseurs et aeronefs;

f) d'61ectricit6.

Article 3

1) Sont reputes ventes les contrats de fourniture de marchandises a

fabriquer ou a produire, a moins que la partie qui commande celles-ci n'ait

a foumir une part essentielle des elements materiels necessaires a cette

fabrication ou production.

2) La presente Convention ne s'applique pas aux contrats dans lesquels

la part prepond6rante de I'obligation de la partie qui fournit les marchandi-

ses consiste en une fourniture de main-d'oeuvre ou d'autres services.

Article 4

La pr6sente Convention rdgit exclusivement la formation du contrat de

vente et les droits et obligations qu'un tel contrat fait naitre entre le ven-

deur et I'acheteur. En particulier, sauf disposition contraire expresse de la

presente Convention, celle-ci ne conceme pas :

a) la validite du contrat ni celle d'aucune de ses clauses non plus que

celle des usages;

b) les effets que le contrat pent avoir sur la propriete des marchandises

vendues.

Article 5

La presente Convention ne s'applique pas a la responsabilite du ven-

deur pour deces ou lesions corporelles causes a quiconque par les marchan-

dises.

Article 6

Les parties peuvent exclure I'application de la presente Convention ou,

sous reserve des dispositions de I'article 12, deroger a I'une quelconque de

ses dispositions ou en modifier les effets.



8 Bill 90 INTERNATIONAL SALE OF GOODS 1987

CHAPTER II

GENERAL PROVISIONS

Article 7

(1) In the interpretation of this Convention, regard is to be had to its

international character and to the need to promote uniformity in its appli-

cation and the observance of good faith in international trade.

(2) Questions concerning matters governed by this Convention which

are not expressly settled in it are to be settled in conformity with the gen-

eral principles on which it is based or, in the absence of such principles, in

conformity with the law applicable by virtue of the rules of private interna-

tional law.

Article 8

(1) For the purposes of this Convention statements made by and other

conduct of a party are to be interpreted according to his intent where the

other party knew or could not have been unaware what that intent was.

(2) If the preceding paragraph is not applicable, statements made by

and other conduct of a party are to be interpreted according to the under-

standing that a reasonable person of the same kind as the other party would
have had in the same circumstances.

(3) In determining the intent of a party or the understanding a reason-

able person would have had, due consideration is to be given to all relevant

circumstances of the case including the negotiations, any practices which the

parties have established between themselves, usages and any subsequent

conduct of the parties.

Article 9

(1) The parties are bound by any usage to which they have agreed and
by any practices which they have established between themselves.

(2) The parties are considered, unless otherwise agreed, to have

impliedly made applicable to their contract or its formation a usage of

which the parties knew or ought to have known and which in international

trade is widely known to, and regularly observed by, parties to contracts of

the type involved in the particular trade concerned.

Article 10

For the purposes of this Convention:

(a) if a party has more than one place of business, the place of business

is that which has the closest relationship to the contract and its per-

formance, having regard to the circumstances known to or contem-

plated by the parties at any time before or at the conclusion of the

contract;

(b) if a party does not have a place of business, reference is to be made
to his habitual residence.
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CHAPITRE II

DISPOSITIONS GENERALES

Article 7

1) Pour I'interpretation de la presente Convention, il sera tenu compte
de son caractere international et de la necessite de promouvoir I'uniformite

de son application ainsi que d'assurer le respect de la bonne foi dans le

commerce international.

2) Les questions concemant les matieres regies par la presente Conven-

tion et qui ne sont pas expressement tranchees par elle seront reglees selon

les principes generaux dont elle s'inspire ou, a defaut de ces principes, con-

formement a la loi applicable en vertu des regies du droit international

prive.

Article 8

1) Aux fins de la pr6sente Convention, les indications et les autres

comportements d'une partie doivent etre interpretes selon I'intention de

celle-ci lorsque I'autre partie connaissait ou ne pouvait ignorer cette inten-

tion.

2) Si le paragraphe precddent n'est pas applicable, les indications et

autres comportements d'une partie doivent etre interpretes selon le sens

qu'une personne raisonnable de meme quality que I'autre partie, placee

dans la meme situation, leur aurait donn6.

3) Pour determiner I'intention d'une partie ou ce qu'aurait compris une

personne raisonnable, il doit etre tenu compte des circonstances pertinentes,

notamment des negociations qui ont pu avoir lieu entre les parties, des

habitudes qui se sont etablies entre elles, des usages et de tout comporte-

ment ulterieur des parties.

Article 9

1) Les parties sont li^es par les usages auxquels elles ont consenti et

par les habitudes qui se sont etablies entre elles.

2) Sauf convention contraire des parties, celles-ci sont reputees s'etre

tacitement referees dans le contrat et pour sa formation a tout usage dont

elles avaient connaissance ou auraient du avoir connaissance et qui, dans le

commerce international, est largement connu et regulierement observe par

les parties a des contrats de meme type dans la branche commerciale consi-

deree.

Article 10

Aux fins de la presente Convention :

a) si une partie a plus d'un etablissement, I'etablissement a prendre en

consideration est celui qui a la relation la plus etroite avec le contrat

et son execution eu 6gard aux circonstances connues des parties ou

envisagees par elles a un moment quelconque avant la conclusion ou

lors de la conclusion du contrat;

b) si une partie n'a pas d'etablissement, sa residence habituelle en tient

lieu.
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Article 11

A contract of sale need not be concluded in or evidenced by writing

and is not subject to any other requirement as to form. It may be proved

by any means, including witnesses.

Article 12

Any provision of article 11, article 29 or Part II of this Convention that

allows a contract of sale or its modification or termination by agreement or

any offer, acceptance or other indication of intention to be made in any
form other than in writing does not apply where any party has his place of

business in a Contracting State which has made a declaration under article

96 of this Convention. The parties may not derogate from or vary the effect

of this article.

Article 13

For the purposes of this Convention "writing" includes telegram and
telex.

PART II

FORMATION OF THE CONTRACT

Article 14

(1) A proposal for concluding a contract addressed to one or more spe-

cific persons constitutes an offer if it is sufficiently definite and indicates the

intention of the offeror to be bound in case of acceptance. A proposal is

sufficiently definite if it indicates the goods and expressly or implicitly fixes

or makes provision for determining the quantity and the price.

(2) A proposal other than one addressed to one or more specific per-

sons is to be considered merely as an invitation to make offers, unless the

contrary is clearly indicated by the person making the proposal.

Article 15

(1) An offer becomes effective when it reaches the offeree.

(2) An offer, even if it is irrevocable, may be withdrawn if the with-

drawal reaches the offeree before or at the same time as the offer.

Article 16

(1) Until a contract is concluded an offer may be revoked if the revoca-

tion reaches the offeree before he has dispatched an acceptance.

(2) However, an offer cannot be revoked:

(a) if it indicates, whether by stating a fixed time for acceptance or other-

wise, that it is irrevocable; or
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Article 11

Le contrat de vente n'a pas a etre conclu ni constate par ecrit et n'est

soumis a aucune autre condition de forme. II peut etre prouve par tous

moyens, y compris par temoins.

Article 12

Toute disposition de Particle 11, de I'article 29 ou de la deuxidme par-

tie de la presente Convention autorisant une forme autre que la forme
ecrite, soit pour la conclusion ou pour la modification ou la resiliation amia-

ble d'un contrat de vente, soit pour toute offre, acceptation ou autre mani-

festation d'intention, ne s'applique pas des lors qu'une des parties a son eta-

blissement dans un Etat contractant qui a fait une declaration

conformement a I'article 96 de la presente Convention. Les parties ne peu-

vent d6roger au present article ni en modifier les effets.

Article 13

Aux fins de la presente Convention, le terme «ecrit» doit s'entendre

^galement des communications adressees par tdlegramme ou par telex.

DEUXIEME PARTIE

FORMATION DU CONTRAT

Article 14

1) Une proposition de conclure un contrat adressee a une ou plusieurs

personnes determinees constitue une offre si elle est suffisamment precise et

si elle indique la volonte de son auteur d'etre lie en cas d'acceptation. Une
proposition est suffisamment precise lorsqu'elle designe les marchandises et,

expressement ou implicitement, fixe la quantity et le prix ou donne des

indications permettant de les determiner.

2) Une proposition adress6e ^ des personnes ind^terminees est consi-

deree seulement comme une invitation a I'offre, & moins que la personne

qui a fait la proposition n'ait clairement indique le contraire.

Article 15

1) Une offre prend effet lorsqu'elle parvient au destinataire.

2) Une offre, meme si elle est irrevocable, peut etre retractde si la

retractation parvient au destinataire avant ou en meme temps que I'offre.

Article 16

1) Jusqu'a ce qu'un contrat ait ete conclu, une offre peut etre revoquee

si la revocation parvient au destinataire avant que celui-ci ait expedie une

acceptation.

2) Cependant, une offre ne peut etre revoquee :

a) si elle indique, en fixant un d^lai determine pour I'acceptation, ou
autrement, qu'elle est irrevocable; ou
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(b) if it was reasonable for the offeree to rely on the offer as being irrev-

ocable and the offeree has acted in reliance on the offer.

Article 17

An offer, even if it is irrevocable, is terminated when a rejection

reaches the offeror.

Article 18

(1) A statement made by or other conduct of the offeree indicating

assent to an offer is an acceptance. Silence or inactivity does not in itself

amount to acceptance.

(2) An acceptance of an offer becomes effective at the moment the

indication of assent reaches the offeror. An acceptance is not effective if the

indication of assent does not reach the offeror within the time he has fixed

or, if no time is fixed, within a reasonable time, due account being taken of
the circumstances of the transaction, including the rapidity of the means of
communication employed by the offeror. An oral offer must be accepted
immediately unless the circumstances indicate otherwise.

(3) However, if, by virtue of the offer or as a result of practices which
the parties have established between themselves or of usage, the offeree

may indicate assent by performing an act, such as one relating to the dis-

patch of the goods or payment of the price, without notice to the offeror,

the acceptance is effective at the moment the act is performed, provided
that the act is performed within the period of time laid down in the preced-
ing paragraph.

Article 19

(1) A reply to an offer which purports to be an acceptance but contains

additions, limitations or other modifications is a rejection of the offer and
constitutes a counter-offer.

(2) However, a reply to an offer which purports to be an acceptance
but contains additional or different terms which do not materially alter the

terms of the offer constitutes an acceptance, unless the offeror, without
undue delay, objects orally to the discrepancy or dispatches a notice to that

effect. If he does not so object, the terms of the contract are the terms of
the offer with the modifications contained in the acceptance.

(3) Additional or different terms relating, among other things, to the

price, payment, quality and quantity of the goods, place and time of deliv-

ery, extent of one party's liability to the other or the settlement of disputes

are considered to alter the terms of the offer materially.

Article 20

(1) A period of time for acceptance fixed by the offeror in a telegram
or a letter begins to run from the moment the telegram is handed in for dis-

patch or from the date shown on the letter or, if no such date is shown,
from the date shown on the envelope. A period of time for acceptance

fixed by the offeror by telephone, telex or other means of instantaneous

communication, begins to run from the moment that the offer reaches the

offeree.
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b) s'il etait raisonnable pour le destinataire de considerer I'offre comme
irrevocable et s'il a agi en consequence.

Article 17

Une offre, meme irrevocable, prend fin lorsque son rejet parvient a

I'auteur de I'offre.

Article 18

1) Une declaration ou autre comportement du destinataire indiquant

qu'il acquiesce a une offre constitue une acceptation. Le silence ou I'inac-

tion a eux seuls ne peuvent valoir acceptation.

2) L'acceptation d'une offre prend effet au moment ou I'indication d'ac-

quiescement parvient a I'auteur de I'offre. L'acceptation ne prend pas effet

si cette indication ne parvient pas a I'auteur de I'offre dans le delai qu'il a

stipule ou, a defaut d'une telle stipulation, dans un delai raisonnable,

compte tenu des circonstances de la transaction et de la rapidite des moyens
de communication utilises par I'auteur de I'offre. Une offre verbale doit etre

acceptee immediatement, a moins que les circonstances n'impliquent le con-

traire.

3) Cependant, si, en vertu de I'offre, des habitudes qui se sont 6tablies

entre les parties ou des usages, le destinataire de I'offre pent indiquer qu'il

acquiesce en accomplissant un acte se rapportant, par exemple, a I'expedi-

tion des marchandises ou au paiement du prix, sans communication a I'au-

teur de I'offre, l'acceptation prend effet au moment ou cet acte est accom-

pli, pour autant qu'il le soit dans les ddlais prevus par le paragraphe

precedent.

Article 19

1) Une rdponse qui tend a etre l'acceptation d'une offre, mais qui con-

tient des additions, des limitations ou autres modifications, est un rejet de

I'offre et constitue une contre-offre.

2) Cependant, une r^ponse qui tend a etre l'acceptation d'une offre,

mais qui contient des Elements complementaires ou differents n'alterant pas

substantiellement les termes de I'offre, constitue une acceptation, a moins

que I'auteur de I'offre, sans retard injustifi^, n'en releve les differences ver-

balement ou n'adresse un avis a cet effet. S'il ne le fait pas, les termes du
contrat sont ceux de I'offre, avec les modifications comprises dans l'accepta-

tion.

3) Des elements complementaires ou differents relatifs notamment au

prix, au paiement, a la qualite et a la quantite des marchandises, au lieu et

au moment de la livraison, a I'etendue de la responsabilite d'une partie a

regard de 1' autre ou au reglement des differends, sont consideres comme
alterant substantiellement les termes de I'offre.

Article 20

1) Le d61ai d'acceptation fixe par I'auteur de I'offre dans un tele-

gramme ou une lettre commence a courir au moment ou le telegramme est

remis pour expedition ou a la date qui apparait sur la lettre ou, a defaut, a

la date qui apparait sur I'enveloppe. Le delai d'acceptation que I'auteur de

I'offre fixe par telephone, par telex ou par d'autres moyens de communica-
tion instantanes commence a courir au moment ou I'offre parvient au desti-

nataire.
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(2) Official holidays or non-business days occurring during the period

for acceptance are included in calculating the period. However, if a notice

of acceptance cannot be delivered at the address of the offeror on the last

day of the period because that day falls on an official holiday or a non-busi-

ness day at the place of business of the offeror, the period is extended until

the first business day which follows.

Article 21

(1) A late acceptance is nevertheless effective as an acceptance if with-

out delay the offeror orally so informs the offeree or dispatches a notice to

that effect.

(2) If a letter or other writing containing a late acceptance shows that it

has been sent in such circumstances that if its transmission had been normal
it would have reached the offeror in due time, the late acceptance is effec-

tive as an acceptance unless, without delay, the offeror orally informs the

offeree that he considers his offer as having lapsed or dispatches a notice to

that effect.

Article 22

An acceptance may be withdrawn if the withdrawal reaches the offeror

before or at the same time as the acceptance would have become effective.

Article 23

A contract is concluded at the moment when an acceptance of an offer

becomes effective in accordance with the provisions of this Convention.

Article 24

For the purposes of this Part of the Convention, an offer, declaration

of acceptance or any other indication of intention "reaches" the addressee

when it is made orally to him or delivered by any other means to him per-

sonally, to his place of business or mailing address or, if he does not have a

place of business or mailing address, to his habitual residence.

PART III

SALE OF GOODS

CHAPTER I

GENERAL PROVISIONS

Article 25

A breach of contract committed by one of the parties is fundamental if

it results in such detriment to the other party as substantially to deprive him
of what he is entitled to expect under the contract, unless the party in

breach did not foresee and a reasonable person of the same kind in the

same circumstances would not have foreseen such a result.
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2) Les jours feries ou chomes qui tombent pendant que court le delai

d'acceptation sont comptes dans le calcul de ce delai. Cependant, si la noti-

fication ne peut etre remise a I'adresse de I'auteur de I'offre le dernier jour

du delai, parce que celui-ci tombe un jour ferie ou chome au lieu d'etablis-

sement de I'auteur de I'offre, le delai est proroge jusqu'au premier jour

ouvrable suivant.

Article 21

1) Une acceptation tardive produit neanmoins effet en tant qu'accepta-

tion si, sans retard, I'auteur de I'offre en informe verbalement le destina-

taire ou lui adresse un avis a cet effet.

2) Si la lettre ou autre ecrit contenant une acceptation tardive revele

qu'elle a ete expediee dans des conditions telles que, si sa transmission avait

€i€ reguliere, elle serait parvenue a temps a I'auteur de I'offre, I'acceptation

tardive produit effet en tant qu'acceptation a moins que, sans retard, I'au-

teur de I'offre n'informe verbalement le destinataire de I'offre qu'il consi-

dere que son offre avait pris fin ou qu'il ne lui adresse un avis a cet effet.

Article 22

L'acceptation peut 6tre r6tract6e si la retractation parvient a I'auteur de
I'offre avant le moment ou l'acceptation aurait pris effet ou a ce moment.

Article 23

Le contrat est conclu au moment ou l'acceptation d'une offre prend

effet conformement aux dispositions de la presente Convention.

Article 24

Aux fins de la presente partie de la Convention, une offre, une decla-

ration d'acceptation ou toute autre manifestation d'intention «parvient» a

son destinataire lorsqu'elle lui est faite verbalement ou est delivree par tout

autre moyen au destinataire lui-meme, a son etablissement, a son adresse

postale ou, s'il n'a pas d'dtablissement ou d'adresse postale, a sa residence

habituelle.

TROISlfeME PARTIE

VENTE DE MARCHANDISES

CHAPITRE I

DISPOSITIONS GENERALES

Article 25

Une contravention au contrat commise par I'une des parties est essen-

tielle lorsqu'elle cause a I'autre partie un prejudice tel qu'elle la prive subs-

tantiellement de ce que celle-ci etait en droit d'attendre du contrat, a moins

que la partie en defaut n'ait pas prevu un tel resultat et qu'une personne

raisonnable de meme qualite placee dans la meme situation ne I'aurait pas

pr6vu non plus.
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Article 26

A declaration of avoidance of the contract is effective only if made by
notice to the other party.

Article 27

Unless otherwise expressly provided in this Part of the Convention, if

any notice, request or other communication is given or made by a party in

accordance with this Part and by means appropriate in the circumstances, a

delay or error in the transmission of the communication or its failure to

arrive does not deprive that party of the right to rely on the communica-
tion.

Article 28

If, in accordance with the provisions of this Convention, one party is

entitled to require performance of any obligation by the other party, a court

is not bound to enter a judgement for specific performance unless the court

would do so under its own law in respect of similar contracts of sale not

governed by this Convention.

Article 29

(1) A contract may be modified or terminated by the mere agreement
of the parties.

(2) A contract in writing which contains a provision requiring any mod-
ification or termination by agreement to be in writing may not be otherwise

modified or terminated by agreement. However, a party may be precluded

by his conduct from asserting such a provision to the extent that the other

party has relied on that conduct.

CHAPTER II

OBLIGATIONS OF THE SELLER

Article 30

The seller must deliver the goods, hand over any documents relating to

them and transfer the property in the goods, as required by the contract

and this Convention.

Section I. Delivery of the goods and handing over of documents

Article 31

If the seller is not bound to deliver the goods at any other particular

place, his obligation to deliver consists:

(a) if the contract of sale involves carriage of the goods—in handing the

goods over to the first carrier for transmission to the buyer;
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Article 26

Une declaration de resolution du contrat n'a d'effet que si elle est faite

par notification a 1'autre partie.

Article 27

Sauf disposition contraire expresse de la presente partie de la Conven-
tion, si une notification, demande ou autre communication est faite par une
partie au contrat conformement a la presente partie et par un moyen appro-

prie aux circonstances, un retard ou une erreur dans la transmission de la

communication ou le fait qu'elle n'est pas arrivee a destination ne prive pas

cette partie au contrat du droit de s'en prevaloir.

Article 28

Si, conformement aux dispositions de la presente Convention, une par-

tie a le droit d'exiger de I'autre I'execution d'une obligation, un tribunal

n'est tenu d'ordonner I'execution en nature que s'il le ferait en vertu de son

propre droit pour des contrats de vente semblables non regis par la presente

Convention.

Article 29

1) Un contrat pent etre modifie ou resilie par accord amiable entre les

parties.

2) Un contrat ecrit qui contient une disposition stipulant que toute

modification ou resiliation amiable doit etre faite par ecrit ne peut etre

modifie ou resilie a I'amiable sous une autre forme. Toutefois, le comporte-

ment de I'une des parties peut I'empecher d'invoquer une telle disposition si

I'autre partie s'est fondee sur ce comportement.

CHAPITRE II

OBLIGATIONS DU VENDEUR

Article 30

Le vendeur s'oblige, dans les conditions prevues au contrat et par la

presente Convention, a livrer les marchandises, a en transferer la propriete

et, s'il y a lieu, a remettre les documents s'y rapportant.

Section I. Livraison des marchandises et remise des documents.

Article 31

Si le vendeur n'est pas tenu de livrer les marchandises en un autre lieu

particulier son obligation de livraison consiste :

a) lorsque le contrat de vente implique un transport des marchandises, a

remettre les marchandises au premier transporteur pour transmission

a I'acheteur;
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(b) if, in cases not within the preceding subparagraph, the contract relates

to specific goods, or unidentified goods to be drawn from a specific

stock or to be manufactured or produced, and at the time of the con-

clusion of the contract the parties knew that the goods were at, or

were to be manufactured or produced at, a particular place—in plac-

ing the goods at the buyer's disposal at that place;

(c) in other cases—^in placing the goods at the buyer's disposal at the

place where the seller had his place of business at the time of the

conclusion of the contract.

Article 32

(1) If the seller, in accordance with the contract or this Convention,

hands the goods over to a carrier and if the goods are not clearly identified

to the contract by markings on the goods, by shipping documents or other-

wise, the seller must give the buyer notice of the consignment specifying the

goods.

(2) If the seller is bound to arrange for carriage of the goods, he must

make such contracts as are necessary for carriage to the place fixed by

means of transportation appropriate in the circumstances and according to

the ususal terms for such transportation.

(3) If the seller is not bound to effect insurance in respect of the car-

riage of the goods, he must, at the buyer's request, provide him with all

available information necessary to enable him to effect such insurance.

Article 33

The seller must deliver the goods:

(a) if a date is fixed by or determinable from the contract, on that date;

(b) if a period of time is fixed by or determinable from the contract, at

any time within that period unless circumstances indicate that the

buyer is to choose a date; or

(c) in any other case, within a reasonable time after the conclusion of the

contract.

Article 34

If the seller is bound to hand over documents relating to the goods, he

must hand them over at the time and place and in the form required by the

contract. If the seller has handed over documents before that time, he may,

up to that time, cure any lack of conformity in the documents, if the exer-

cise of this right does not cause the buyer unreasonable inconvenience or

unreasonable expense. However, the buyer retains any right to claim dam-

ages as provided for in this Convention.
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b) lorsque, dans les cas non vises au precedent alinea, le contrat porte

sur un corps certain ou sur une chose de genre qui doit etre prelevee

sur une masse determinee ou qui doit etre fabriquee ou produite et

lorsque, au moment de la conclusion du contrat, les parties savaient

que les marchandises se trouvaient ou devaient etre fabriquees ou
produites en un lieu particulier, a mettre les marchandises a la dispo-

sition de I'acheteur en ce lieu;

c) dans les autres cas, a mettre les marchandises a la disposition de I'a-

cheteur au lieu ou le vendeur avait son etablissement au moment de

la conclusion du contrat.

Article 32

1) Si, conform6ment au contrat ou a la pr^sente Convention, le ven-

deur remet les marchandises a un transporteur et si les marchandises ne

sont pas clairement identifiees aux fins du contrat par I'apposition d'un

signe distinctif sur les marchandises, par des documents de transjwrt ou par

tout autre moyen, le vendeur doit donner a I'acheteur avis de I'expedition

en ddsignant sp^cifiquement les marchandises.

2) Si le vendeur est tenu de prendre des dispositions pour le transport

des marchandises, il doit conclure les contrats n6cessaires pour que le trans-

port soit effectue jusqu'au lieu prevu, par les moyens de transport appro-

pri6s aux circonstances et selon les conditions usuelles pour un tel transport.

3) Si le vendeur n'est pas tenu de souscrire lui-meme une assurance de

transport, il doit foumir a I'acheteur, a la demande de celui-ci, tous rensei-

gnements dont il dispose qui sont n6cessaires a la conclusion de cette assu-

rance.

Article 33

Le vendeur doit livrer les marchandises :

a) si une date est fix^e par le contrat ou determinable par reference au

contrat, a cette date;

b) si une periode de temps est fixee par le contrat ou determinable par

r6f6rence au contrat, a un moment quelconque au cours de cette

periode, & moins qu'il ne resulte des circonstances que c'est a I'ache-

teur de choisir une date; ou

c) dans tous les autres cas, dans un delai raisonnable a partir de la con-

clusion du contrat.

Article 34

Si le vendeur est tenu de remettre les documents se rapportant aux

marchandises, il doit s'acquitter de cette obligation au moment, au lieu et

dans la forme pr6vue au contrat. En cas de remise anticipee, le vendeur

conserve, jusqu'au moment prevu pour la remise, le droit de reparer tout

d6faut de conformity des documents, a condition que I'exercice de ce droit

ne cause a I'acheteur ni inconvenient ni frais d6raisonnables. Toutefois,

I'acheteur conserve le droit de demander des dommages-interets confor-

m6ment a la presente Convention.
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Section IL Conformity of the goods and third party claims

Article 35

(1) The seller must deliver goods which are of the quantity, quality and
description required by the contract and which are contained or packaged in

the manner required by the contract.

(2) Except where the parties have agreed otherwise, the goods do not

conform with the contract unless they:

(a) are fit for the purposes for which goods of the same description

would ordinarily be used;

(b) are fit for any particular purpose expressly or impliedly made known
to the seller at the time of the conclusion of the contract, except

where the circumstances show that the buyer did not rely, or that it

was unreasonable for him to rely, on the seller's skill and judgment;

(c) possess the qualities of goods which the seller has held out to the

buyer as a sample or model;

(d) are contained or packaged in the manner usual for such goods or,

where there is no such manner, in a manner adequate to preserve and

protect the goods.

(3) The seller is not liable under subparagraphs (a) to (d) of the pre-

ceding paragraph for any lack of conformity of the goods if at the time of

the conclusion of the contract the buyer knew or could not have been una-

ware of such lack of conformity.

Article 36

(1) The seller is liable in accordance with the contract and this Conven-

tion for any lack of conformity which exists at the time when the risk passes

to the buyer, even though the lack of conformity becomes apparent only

after that time.

(2) The seller is also liable for any lack of conformity which occurs

after the time indicated in the preceding paragraph and which is due to a

breach of any of his obligations, including a breach of any guarantee that

for a period of time the goods will remain fit for their ordinary purpose or

for some particular purpose or will retain specified qualities or characteris-

tics.

Article 37

If the seller has delivered goods before the date for delivery, he may,

up to that date, deliver any missing part or make up any deficiency in the

quantity of the goods delivered, or deliver goods in replacement of any

non-conforming goods delivered or remedy any lack of conformity in the

goods delivered, provided that the exercise of this right does not cause the

buyer unreasonable inconvenience or unreasonable expense. However, the

buyer retains any right to claim damages as provided for in this Convention.

Article 38

(1) The buyer must examine the goods, or cause them to be examined,

within as short a period as is practicable in the circumstances.
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Section II. Conformite des marchandises et droits ou pretentions de

tiers.

Article 35

1) Le vendeur doit livrer des marchandises dont la quantity, la qualite

et le type repondent a ceux qui sont prevus au contrat, et dont I'emballage

ou le conditionnement correspond a celui qui est prevu au contrat.

2) A moins que ies parties n'en soient convenues autrement, les mar-

chandises ne sont conformes au contrat que si :

a) elles sont propres aux usages auxquels serviraient habituellement des

marchandises du meme type;

b) elles sont propres a tout usage special qui a ete porte expressement

ou tacitement a la connaissance du vendeur au moment de la conclu-

sion du contrat, sauf s'il resulte des circonstances que I'acheteur ne

s'en est pas remis a la competence ou a I'appreciation du vendeur ou
qu'il n'etait pas raisonnable de sa part de le faire;

c) elles possddent les qualites d'une marchandise que le vendeur a pre-

sentee a I'acheteur comme echantillon ou modele;

d) elles sont emballees ou conditionnees selon le mode habituel pour les

marchandises du meme type ou, k defaut de mode habituel, d'une

maniere propre a les conserver et a les proteger.

3) Le vendeur n'est pas responsable, au regard des alineas a) a d) du
paragraphe precedent, d'un defaut de conformite que I'acheteur connaissait

ou ne pouvait ignorer au moment de la conclusion du contrat.

Article 36

1) Le vendeur est responsable, conformement au contrat et h la pr6-

sente Convention, de tout defaut de conformite qui existe au moment du

transfert des risques a I'acheteur, meme si ce defaut n'apparait qu'ult^rieu-

rement.

2) Le vendeur est egalement responsable de tout defaut de conformite

qui survient apres le moment indique au paragraphe precedent et qui est

imputable a I'inexecution de I'une quelconque de ses obligations, y compris

a un manquement a une garantie que, pendant une certaine periode, les

marchandises resteront propres a leur usage normal ou k un usage special

ou conserveront des qualit6s ou caract6ristiques specifiees.

Article 37

En cas de livraison anticip^e, le vendeur a le droit, jusqu'a la date

pr^vue pour la livraison, soit de livrer une partie ou une quantite man-

quante, ou des marchandises nouvelles en remplacement des marchandises

non conformes au contrat, soit de reparer tout defaut de conformite des

marchandises, a condition que I'exercice de ce droit ne cause a I'acheteur ni

inconvenients ni frais deraisonnables. Toutefois, I'acheteur conserve le droit

de demander des dommages-interets conformement a la presente Conven-

tion.

Article 38

1) L'acheteur doit examiner les marchandises ou les faire examiner

dans un delai aussi bref que possible eu egard aux circonstances.
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(2) If the contract involves carriage of the goods, examination may be
deferred until after the goods have arrived at their destination.

(3) If the goods are redirected in transit or redispatched by the buyer

without a reasonable opportunity for examination by him and at the time of

the conclusion of the contract the seller knew or ought to have known of

the possibility of such redirection or redispatch, examination may be defer-

red until after the goods have arrived at the new destination.

Article 39

(1) The buyer loses the right to rely on a lack of conformity of the

goods if he does not give notice to the seller specifying the nature of the

lack of conformity within a reasonable time after he has discovered it or

ought to have discovered it.

(2) In any event, the buyer loses the right to rely on a lack of conform-

ity of the goods if he does not give the seller notice thereof at the latest

within a period of two years from the date on which the goods were actu-

ally handed over to the buyer, unless this time-limit is inconsistent with a

contractual period of guarantee.

Article 40

The seller is not entitled to rely on the provisions of articles 38 and 39

if the lack of conformity relates to facts of which he knew or could not

have been unaware and which he did not disclose to the buyer.

Article 41

The seller must deliver goods which are free from any right or claim of

a third party, unless the buyer agreed to take the goods subject to that right

or claim. However, if such right or claim is based on industrial property or

other intellectual property, the seller's obligation is governed by article 42.

Article 42

(1) The seller must deliver goods which are free from any right or

claim of a third party based on industrial property or other intellectual

property, of which at the time of the conclusion of the contract the seller

knew or could not have been unaware, provided that the right or claim is

based on industrial property or other intellectual property:

(a) under the law of the State where the goods will be resold or other-

wise used, if it was contemplated by the parties at the time of the

conclusion of the contract that the goods would be resold or other-

wise used in that State; or

(b) in any other case, under the law of the State where the buyer has his

place of business.

(2) The obligation of the seller under the preceding paragraph does not

extend to cases where:

(a) at the time of the conclusion of the contract the buyer knew or could

not have been unaware of the right or claim; or
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2) Si le contrat implique un transport des marchandises, rexamen peut

Stre diffdre jusqu'a leur arrivee a destination.

3) Si les marchandises sont deroutees ou reexpediees par I'acheteur

sans que celui-ci ait eu raisonnablement la possibility de les examiner et si,

au moment de la conclusion du contrat, le vendeur cormaissait ou aurait du
connaitre la possibilite de ce deroutage ou de cette reexpedition, I'examen

peut etre differe jusqu'a I'arrivee des marchandises a leur nouvelle destina-

tion.

Article 39

1) L'acheteur est d6chu du droit de se prevaloir d'un defaut de confor-

mity s'il ne le denonce pas au vendeur, en precisant la nature de ce defaut,

dans un delai raisonnable a partir du moment ou il I'a constate ou aurait du
le constater.

2) Dans tous les cas, l'acheteur est dechu du droit de se prevaloir d'un

defaut de conformity, s'il ne le denonce pas au plus tard dans un delai de

deux ans a compter de la date a laquelle les marchandises lui ont ete effec-

tivement remises, a moins que ce delai ne soit incompatible avec la duree

d'une garantie contractuelle.

Article 40

Le vendeur ne peut pas se prevaloir des dispositions des articles 38 et

39 lorsque le defaut de conformite porte sur des faits qu'il connaissait ou ne

pouvait ignorer et qu'il n'a pas reveles a l'acheteur.

Article 41

Le vendeur doit livrer les marchandises libres de tout droit ou preten-

tion d'un tiers, a moins que l'acheteur n'accepte de prendre les marchandi-

ses dans ces conditions. Toutefois, si ce droit ou cette pretention est fondee

sur la propriete industrielle ou autre propriete intellectuelle, I'obligation du
vendeur est regie par I'article 42.

Article 42

1) Le vendeur doit livrer les marchandises libres de tout droit ou pre-

tention d'un tiers fonde sur la propriete industrielle ou autre propriete intel-

lectuelle, qu'il connaissait ou ne pouvait ignorer au moment de la conclu-

sion du contrat, a condition que ce droit ou cette pretention soit fonde sur

la propriete industrielle ou autre propriete intellectuelle :

a) en vertu de la loi de I'Etat ou les marchandises doivent etre reven-

dues ou utilisees, si les parties ont envisage au moment de la conclu-

sion du contrat que les marchandises seraient revendues ou utilisees

dans cet Etat; ou

b) dans tous les autres cas, en vertu de la loi de I'Etat oii l'acheteur a

son etablissement.

2) Dans les cas suivants, le vendeur n'est pas tenu de I'obligation pre-

vue au paragraphe pr6c6dent :

a) au moment de la conclusion du contrat, l'acheteur connaissait ou ne

pouvait ignorer I'existence du droit ou de la pretention; ou
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(b) the right or claim resuhs from the seller's compliance with technical

drawings, designs, formulae or other such specifications furnished by

the buyer.

Article 43

(1) The buyer loses the right to rely on the provisions of article 41 or

article 42 if he does not give notice to the seller specifying the nature of the

right or claim of the third party within a reasonable time after he has

become aware or ought to have become aware of the right or claim.

(2) The seller is not entitled to rely on the provisions of the preceding

paragraph if he knew of the right or claim of the third party and the nature

of it.

Article 44

Notwithstanding the provisions of paragraph (1) of article 39 and para-

graph (1) of article 43, the buyer may reduce the price in accordance with

article 50 or claim damages, except for loss of profit, if he has a reasonable

excuse for his failure to give the required notice.

Section III. Remedies for breach of contract by the seller

Article 45

(1) If the seller fails to perform any of his obligations under the con-

tract or this Convention, the buyer may:

(a) exercise the rights provided in articles 46 to 52;

(b) claim damages as provided in articles 74 to 77.

(2) The buyer is not deprived of any right he may have to claim dam-
ages by exercising his right to other remedies.

(3) No period of grace may be granted to the seller by a court or arbi-

tral tribunal when the buyer resorts to a remedy for breach of contract.

Article 46

(1) The buyer may require performance by the seller of his obligations

unless the buyer has resorted to a remedy which is inconsistent with this

requirement.

(2) If the goods do not conform with the contract, the buyer may
require delivery of substitute goods only if the lack of conformity constitutes

a fundamental breach of contract and a request for substitute goods is made
either in conjunction with notice given under article 39 or within a reason-

able time thereafter.

(3) If the goods do not conform with the contract, the buyer may
require the seller to remedy the lack of conformity by repair, unless this is

unreasonable having regard to all the circumstances. A request for repair

must be made either in conjunction with notice given under article 39 or

within a reasonable time thereafter.
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b) le droit ou la pretention r6sulte de ce que le vendeur s'est conforme
aux plans techniques, dessins, formules ou autres specifications analo-

gues fournis par I'acheteur.

Article 43

1) L'acheteur perd le droit de se prevaloir des dispositions des articles

41 et 42 s'il ne denonce pas au vendeur le droit ou la pretention du tiers,

en precisant la nature de ce droit ou de cette pretention, dans un delai rai-

sonnable a partir du moment ou il en a eu connaissance ou aurait du en

avoir connaissance.

2) Le vendeur ne peut pas se prevaloir des dispositions du paragraphe

precedent s'il connaissait le droit ou la pretention du tiers et sa nature.

Article 44

Nonobstant les dispositions du paragraphe 1 de I'article 39 et du para-

graphe 1 de I'article 43, l'acheteur peut reduire le prix conformement a I'ar-

ticle 50 ou demander des dommages-interets, sauf pour le gain manque, s'il

a une excuse raisonnable pour n'avoir pas procede a la denonciation

requise.

Section IIL Moyens dont dispose l'acheteur en cas de contravention au
contrat par le vendeur.

Article 45

1) Si le vendeur n'a pas execute I'une quelconque des obligations r6sul-

tant pour lui du contrat de vente ou de la presente Convention, l'acheteur

est fonde a :

a) exercer les droits prevus aux articles 46 a 52;

b) demander les dommages-interets prevus aux articles 74 a 77.

2) L'acheteur ne perd pas le droit de demander des dommages-interets

lorsqu'il exerce son droit de recourir a un autre moyen.

3) Aucun ddlai de grace ne peut etre accorde au vendeur par un juge

ou par un arbitre lorsque l'acheteur se prevaut d'un des moyens dont il dis-

pose en cas de contravention au contrat.

Article 46

1) L'acheteur peut exiger du vendeur I'execution de ses obligations, a

moins qu'il ne se soit prevalu d'un moyen incompatible avec cette exigence.

2) Si les marchandises ne sont pas conformes au contrat, l'acheteur ne

peut exiger du vendeur la livraison de marchandises de remplacement que si

le defaut de conformite constitue une contravention essentielle au contrat et

si cette livraison est demandee au moment de la denonciation du defaut de

conformite faite conformement a I'article 39 ou dans un delai raisonnable a

compter de cette denonciation.

3) Si les marchandises ne sont pas conformes au contrat, l'acheteur

peut exiger du vendeur qu'il repare le defaut de conformite, a moins que

cela ne soit deraisonnable compte tenu de toutes les circonstances. La repa-

ration doit etre demandee au moment de la denonciation du defaut de con-

formite faite conformement a I'article 39 ou dans un delai raisonnable a

compter de cette denonciation.
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Article 47

(1) The buyer may fix an additional period of time of reasonable length

for performance by the seller of his obligations.

(2) Unless the buyer has received notice from the seller that he will not
perform within the period so fixed, the buyer may not, during that period,

resort to any remedy for breach of contract. However, the buyer is not
deprived thereby of any right he may have to claim damages for delay in

performance.

Article 48

(1) Subject to article 49, the seller may, even after the date for deliv-

ery, remedy at his own expense any failure to perform his obligations, if he
can do so without unreasonable delay and without causing the buyer unrea-

sonable inconvenience or uncertainty of reimbursement by the seller of
expenses advanced by the buyer. However, the buyer retains any right to

claim damages as provided for in this Cohvention.

(2) If the seller requests the buyer to make known whether he will

accept performance and the buyer does not comply with the request within

a reasonable time, the seller may perform within the time indicated in his

request. The buyer may not, during that period of time, resort to any rem-
edy which is inconsistent with performance by the seller.

(3) A notice by the seller that he will perform within a specified period

of time is assumed to include a request, under the preceding paragraph,

that the buyer make known his decision.

(4) A request or notice by the seller under paragraph (2) or (3) of this

article is not effective unless received by the buyer.

Article 49

(1) The buyer may declare the contract avoided:

(a) if the failure by the seller to perform any of his obligations under the

contract or this Convention amounts to a fundamental breach of con-

tract; or

(b) in case of non-delivery, if the seller does not deliver the goods within

the additional period of time fixed by the buyer in accordance with

paragraph (1) of article 47 or declares that he will not deliver within

the period fixed.

(2) However, in cases where the seller has delivered the goods, the

buyer loses the right to declare the contract avoided unless he does so:

(a) in respect of late delivery, within a reasonable time after he has

become aware that delivery has been made;

(b) in respect of any breach other than late delivery, within a reasonable

time:

(i) after he knew or ought to have known of the breach;
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Article 47

1) L'acheteur peut impartir au vendeur un delai supplementaire de

duree raisonnable pour I'execution de ses obligations.

2) A moins qu'il n'ait regu du vendeur une notification rinformant que
celui-ci n'executerait pas ses obligations dans le delai ainsi imparti, l'ache-

teur ne peut, avant I'expiration de ce delai, se prevaloir d'aucun des

moyens dont il dispose en cas de contravention au contrat. Toutefois,

l'acheteur ne perd pas, de ce fait, le droit de demander des dommages-
interets pour retard dans I'execution.

Article 48

1) Sous reserve de I'article 49, le vendeur peut, meme apres la date de
la livraison, reparer a ses frais tout manquement a ses obligations, a condi-

tion que cela n'entraine pas un retard deraisonnable et ne cause a l'acheteur

ni inconvenients deraisonnables ni incertitude quant au remboursement par

le vendeur des frais faits par l'acheteur. Toutefois, l'acheteur conserve le

droit de demander des dommages-interets conformement a la presente

Convention.

2) Si le vendeur demande a l'acheteur de lui faire savoir s'il accepte

I'execution et si l'acheteur ne lui repond pas dans un delai raisonnable, le

vendeur peut executer ses obligations dans le delai qu'il a indique dans sa

demande. L'acheteur ne peut, avant I'expiration de ce delai, se prevaloir

d'un moyen incompatible avec I'execution par le vendeur de ses obligations.

3) Lorsque le vendeur notifie a l'acheteur son intention d'executer ses

obligations dans un delai determine, il est presume demander a l'acheteur

de lui faire connaitre sa decision conformement au paragraphe precedent.

4) Une demande ou une notification faite par le vendeur en vertu des

paragraphes 2 ou 3 du present article n'a d'effet que si elle est regue par

l'acheteur.

Article 49

1) L'acheteur peut declarer le contrat rdsolu :

a) si I'inexecution par le vendeur de I'une quelconque des obligations

resultant pour lui du contrat ou de la presente Convention constitue

une contravention essentielle au contrat; ou

b) en cas de defaut de livraison, si le vendeur ne livre pas les marchan-

dises dans le delai supplementaire imparti par l'acheteur conforme-

ment au paragraphe 1 de I'article 47 ou s'il declare qu'il ne les livrera

pas dans le delai ainsi imparti.

2) Cependant, lorsque le vendeur a livre les marchandises, l'acheteur

est d6chu du droit de declarer le contrat resolu s'il ne I'a pas fait :

a) en cas de livraison tardive, dans un delai raisonnable a partir du

moment ou il a su que la livraison avait ete effectuee;

b) en cas de contravention autre que la livraison tardive, dans un delai

raisonnable :

(i) a partir du moment ovi il a eu connaissance ou aurait du avoir

connaissance de cette contravention;
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(ii) after the expiration of any additional period of time fixed by the

buyer in accordance with paragraph (1) of article 47, or after the

seller has declared that he will not perform his obligations within

such an additional period; or

(iii) after the expiration of any additional period of time indicated by

the seller in accordance with paragraph (2) of article 48, or after

the buyer has declared that he will not accept performance.

Article 50

If the goods do not conform with the contract and whether or not the

price has already been paid, the buyer may reduce the price in the same
proportion as the value that the goods actually delivered had at the time of

the delivery bears to the value that conforming goods would have had at

that time. However, if the seller remedies any failure to perform his obliga-

tions in accordance with article 37 or article 48 or if the buyer refuses to

accept performance by the seller in accordance with those articles, the

buyer may not reduce the price.

Article 51

(1) If the seller delivers only a part of the goods or if only a part of the

goods delivered is in conformity with the contract, articles 46 to 50 apply in

respect of the part which is missing or which does not conform.

(2) The buyer may declare the contract avoided in its entirety only if

the failure to make delivery completely or in conformity with the contract

amounts to a fundamental breach of the contract.

Article 52

(1) If the seller delivers the goods before the date fixed, the buyer may
take delivery or refuse to take delivery.

(2) If the seller delivers a quantity of goods greater than that provided

for in the contract, the buyer may take delivery or refuse to take delivery

of the excess quantity. If the buyer takes delivery of all or part of the

excess quantity, he must pay for it at the contract rate.

CHAPTER III

OBLIGATIONS OF THE BUYER

Article 53

The buyer must pay the price for the goods and take delivery of them

as required by the contract and this Convention.
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(ii) apres I'expiration de tout delai supplementaire imparti par I'a-

cheteur conformement au paragraphe 1 de I'article 47 ou apres

que le vendeur a declare qu'il n'executerait pas ses obligations

dans ce delai supplementaire; ou

(iii) apres I'expiration de tout delai supplementaire indique par le

vendeur conformement au paragraphe 2 de I'article 48 ou apres

que I'acheteur a declare qu'il n'accepterait pas I'ex^cution.

Article 50

En cas de defaut de conformite des marchandises au contrat, que le

prix ait ete ou non deja paye, I'acheteur pent reduire le prix proportionnel-

lement a la difference entre la valeur que les marchandises effectivement

livrees avaient au moment de la livraison et la valeur que des marchandises

conformes auraient eue a ce moment. Cependant, si le vendeur repare tout

manquement a ses obligations conformement a I'article 37 ou a I'article 48

ou si I'acheteur refuse d'accepter I'execution par le vendeur conformement a

ces articles, I'acheteur ne peut reduire le prix.

Article 51

1) Si le vendeur ne livre qu'une partie des marchandises ou si une par-

tie seulement des marchandises livrees est conforme au contrat, les articles

46 a 50 s'appliquent en ce qui concerne la partie manquante ou non con-

forme.

2) L'acheteur ne peut declarer le contrat resolu dans sa totalite que si

I'inexecution partielle ou le defaut de conformite constitue une contraven-

tion essentielle au contrat.

Article 52

1) Si le vendeur livre les marchandises avant la date fixee, I'acheteur a

la faculte d'en prendre livraison ou de refuser d'en prendre livraison.

2) Si le vendeur livre une quantity superieure a celle prevue au contrat,

I'acheteur peut accepter ou refuser de prendre livraison de la quantitd

excedentaire. Si I'acheteur accepte d'en prendre livraison en tout ou en par-

tie, il doit la payer au tarif du contrat.

CHAPITRE III

OBLIGATIONS DE L'ACHETEUR

Article 53

L'acheteur s'oblige, dans les conditions prevues au contrat et par la

presente Convention, a payer le prix et a prendre livraison des marchan-

dises.
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Section I. Payment of the price

Article 54

The buyer's obligation to pay the price includes taking such steps and
complying with such formalities as may be required under the contract or

any laws and regulations to enable payment to be made.

Article 55

Where a contract has been validly concluded but does not expressly or

implicitly fix or make provision for determining the price, the parties are

considered, in the absence of any indication to the contrary, to have

impliedly made reference to the price generally charged at the time of the

conclusion of the contract for such goods sold under comparable circum-

stances in the trade concerned.

Article 56

If the price is fixed according to the weight of the goods, in case of

doubt it is to be determined by the net weight.

Article 57

(1) If the buyer is not bound to pay the price at any other particular

place, he must pay it to the seller:

(a) at the seller's place of business; or

(b) if the payment is to be made against the handing over of the goods or

of documents, at the place where the handing over takes place.

(2) The seller must bear any increase in the expenses incidental to pay-

ment which is caused by a change in his place of business subsequent to the

conclusion of the contract.

Article 58

(1) If the buyer is not bound to pay the price at any other specific

time, he must pay it when the seller places either the goods or documents

controlling their disposition at the buyer's disposal in accordance with the

contract and this Convention. The seller may make such payment a condi-

tion for handing over the goods or documents.

(2) If the contract involves carriage of the goods, the seller may dis-

patch the goods on terms whereby the goods, or documents controlling their

disposition, will not be handed over to the buyer except against payment of

the price.

(3) The buyer is not bound to pay the price until he has had an oppor-

tunity to examine the goods, unless the procedures for delivery or payment
agreed upon by the parties are inconsistent with his having such an opportu-

nity.
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Section I. Paiement du prix.

Article 54

L'obligation qu'a I'acheteur de payer le prix comprend celle de prendre
les mesures et d'accomplir les formalites destinees a permettre le paiement
du prix qui sont prevues par le contrat ou par les lois et les reglements.

Article 55

Si la vente est valablement conclue sans que le prix des marchandises
vendues ait ete fixe dans le contrat expressement ou implicitement ou par

une disposition permettant de le determiner, les parties sont reputees, sauf

indications contraires, s'etre tacitement referees au prix habituellement pra-

tique au moment de la conclusion du contrat, dans la branche commerciale
consideree, pour les memes marchandises vendues dans des circonstances

comparables.

Article 56

Si le prix est fix^ d'apres le poids des marchandises, c'est le poids net

qui, en cas de doute, determine ce prix.

Article 57

1) Si I'acheteur n'est pas tenu de payer le prix en un autre lieu particu-

lier, il doit payer le vendeur :

a) ^ I'dtablissement de celui-ci; ou

b) si le paiement doit etre fait centre la remise des marchandises ou des

documents, au lieu de cette remise.

2) Le vendeur doit supporter toute augmentation des frais accessoires

au paiement qui resultent de son changement d'etabUssement apres la con-

clusion du contrat.

Article 58

1) Si I'acheteur n'est pas tenu de payer le prix a un autre moment
determine, il doit le payer lorsque, conformement au contrat et a la pre-

sente Convention, le vendeur met a sa disposition soit les marchandises soit

des documents representatifs des marchandises. Le vendeur peut faire du
paiement une condition de la remise des marchandises ou des documents.

2) Si le contrat implique un transport des marchandises, le vendeur

peut en faire I'expedition sous condition que celles-ci ou les documents
representatifs ne seront remis a I'acheteur que contre paiement du prix.

3) L'acheteur n'est pas tenu de payer le prix avant d'avoir eu la possi-

bilite d'examiner les marchandises, i moins que les modahtes de livraison

ou de paiement dont sont convenues les parties ne lui en laissent pas la pos-

sibilite.
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Article 59

The buyer must pay the price on the date fixed by or determinable

from the contract and this Convention without the need for any request or

compliance with any formality on the part of the seller.

Section II. Taking delivery

Article 60

The buyer's obligation to take delivery consists:

(a) in doing all the acts which could reasonably be expected of him in

order to enable the seller to make delivery; and

(b) in taking over the goods.

Section III. Remedies for breach of contract by the buyer

Article 61

(1) If the buyer fails to perform any of his obligations under the con-

tract or this Convention, the seller may:

(a) exercise the rights provided in articles 62 to 65;

(b) claim damages as provided in articles 74 to 77.

(2) The seller is not deprived of any right he may have to claim dam-
ages by exercising his right to other remedies.

(3) No period of grace may be granted to the buyer by a court or arbi-

tral tribunal when the seller resorts to a remedy for breach of contract.

Article 62

The seller may require the buyer to pay the price, take delivery or per-

form his other obligations, unless the seller has resorted to a remedy which

is inconsistent with this requirement.

Article 63

(1) The seller may fix an additional period of time of reasonable length

for performance by the buyer of his obligations.

(2) Unless the seller has received notice from the buyer that he will not

perform within the period so fixed, the seller may not, during that period,

resort to any remedy for breach of contract. However, the seller is not

deprived thereby of any right he may have to claim damages for delay in

performance.
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Article 59

L'acheteur doit payer le prix a la date fixee au contrat ou resultant du
contrat et de la presente Convention, sans qu'il soit besoin d'aucune

demande ou autre formalite de la part du vendeur.

Section II. Prise de livraison.

Article 60

L'obligation de l'acheteur de prendre livraison consiste :

a) a accomplir tout acte qu'on peut raisonnablement attendre de lui pour
permettre au vendeur d'effectuer la livraison; et

b) a retirer les marchandises.

Section III. Moyens dont dispose le vendeur en cas de contravention au
contrat par l'acheteur.

Article 61

1) Si l'acheteur n'a pas execute I'une quelconque des obligations resul-

tant pour lui du contrat de vente ou de la presente Convention, le vendeur

est fonde a :

a) exercer les droits pr6vus aux articles 62 Jl 65;

b) demander les dommages-interets pr6vus aux articles 74 a 77.

2) Le vendeur ne perd pas le droit de demander des dommages-interets

lorsqu'il exerce son droit de recourir a un autre moyen.

3) Aucun delai de grace ne peut etre accorde a l'acheteur par un juge

ou par un arbitre lorsque le vendeur se prdvaut d'un des moyens dont il dis-

pose en cas de contravention au contrat.

Article 62

Le vendeur peut exiger de l'acheteur le paiement du prix, la prise de

livraison des marchandises ou I'execution des autres obligations de l'ache-

teur, a moins qu'il ne se soit prevalu d'un moyen incompatible avec ces exi-

gences.

Article 63

1) Le vendeur peut impartir a l'acheteur un delai supplementaire de

dur6e raisormable pour I'execution de ses obligations.

2) A moins qu'il n'ait re9u de l'acheteur une notification I'informant

que celui-ci n'executerait pas ses obligations dans le delai ainsi imparti, le

vendeur ne peut, avant I'expiration de ce delai, se prevaloir d'aucun des

moyens dont il dispose en cas de contravention au contrat. Toutefois, le

vendeur ne perd pas, de ce fait, le droit de demander des dommages-inte-

rets pour retard dans I'execution.
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Article 64

(1) The seller may declare the contract avoided:

(a) if the failure by the buyer to perform any of his obligations under the

contract or this Convention amounts to a fundamental breach of con-

tract; or

(b) if the buyer does not, within the additional period of time fixed by
the seller in accordance with paragraph (1) of article 63, perform his

obligation to pay the price or take delivery of the goods, or if he

declares that he will not do so within the period so fixed.

(2) However, in cases where the buyer has paid the price, the seller

loses the right to declare the contract avoided unless he does so:

(a) in respect of late performance by the buyer, before the seller has

become aware that performance has been rendered; or

(b) in respect of any breach other than late performance by the buyer,

within a reasonable time:

(i) after the seller knew or ought to have known of the breach; or

(ii) after the expiration of any additional period of time fixed by the

seller in accordance with paragraph (1) of article 63, or after the

buyer has declared that he will not perform his obligations within

such an additional period.

Article 65

(1) If under the contract the buyer is to specify the form, measurement
or other features of the goods and he fails to make such specification either

on the date agreed upon or within a reasonable time after receipt of a

request from the seller, the seller may, without prejudice to any other rights

he may have, make the specification himself in accordance with the require-

ments of the buyer that may be known to him.

(2) If the seller makes the specification himself, he must inform the

buyer of the details thereof and must fix a reasonable time within which the

buyer may make a different specification. If, after receipt of such a commu-
nication, the buyer fails to do so within the time so fixed, the specification

made by the seller is binding.

CHAPTER IV

PASSING OF RISK

Article 66

Loss of or damage to the goods after the risk has passed to the buyer

does not discharge him from his obligation to pay the price, unless the loss

or damage is due to an act or omission of the seller.



1987 VENTE INTERNATIONALE DE MARCHANDISES 35

Article 64

1) Le vendeur peut declarer le contrat resolu :

a) si I'inexecution par I'acheteur de I'une quelcx)nque des obligations

resultant pour lui du contrat ou de la presente Convention constitue

une contravention essentielle au contrat; ou

b) si I'acheteur n'execute pas son obligation de payer le prix ou ne prend

pas livraison des marchandises dans le delai supplementaire imparti

par le vendeur conformement au paragraphe 1 de 1'article 63 ou s'il

declare qu'il ne le fera pas dans le d61ai ainsi imparti.

2) Cependant, lorsque I'acheteur a paye le prix, le vendeur est dechu
du droit de declarer le contrat resolu s'il ne I'a pas fait :

a) en cas d'exdcution tardive par i'acheteur, avant d'avoir su qu'il y avait

eu ex6cution; ou

b) en cas de contravention pour I'acheteur autre que rex6cution tardive,

dans un delai raisonnable :

(i) a partir du moment o\x le vendeur a eu connaissance ou aurait

du avoir connaissance de cette contravention; ou

(ii) apres I'expiration de tout delai supplementaire imparti par le

vendeur conformement au paragraphe 1 de I'article 63 ou apres

que I'acheteur ait declare qu'il n'executerait pas ses obligations

dans ce delai supplementaire.

Article 65

1) Si le contrat prdvoit que I'acheteur doit specifier la forme, la mesure

ou d'autres caracteristiques des marchandises et si I'acheteur n'effectue pas

cette specification a la date convenue ou dans un delai raisonnable a comp-
ter de la reception d'une demande du vendeur, celui-ci peut, sans prejudice

de tous autres droits qu'il peut avoir, effectuer lui-meme cette specification

d'apres les besoins de I'acheteur dont il peut avoir connaissance.

2) Si le vendeur effectue lui-meme la specification, il doit en faire

connaitre les modalites a I'acheteur et lui impartir un delai raisonnable pour

une specification diff^rente. Si, aprds reception de la communication du

vendeur, I'acheteur n'utilise pas cette possibilite dans le delai ainsi imparti,

la specification effectu6e par le vendeur est definitive.

CHAPITRE IV

TRANSFERT DES RISQUES

Article 66

La perte ou la deterioration des marchandises survenue apres le trans-

fert des risques a I'acheteur ne libere pas celui-ci de son obligation de payer

le prix, a moins que ces evenements ne soient dus a un fait du vendeur.
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Article 67

(1) If the contract of sale involves carriage of the goods and the seller

is not bound to hand them over at a particular place, the risk passes to the

buyer when the goods are handed over to the first carrier for transmission

to the buyer in accordance with the contract of sale. If the seller is bound
to hand the goods over to a carrier at a particular place, the risk does not

pass to the buyer until the goods are handed over to the carrier at that

place. The fact that the seller is authorized to retain documents controlling

the disposition of the goods does not affect the passage of the risk.

(2) Nevertheless, the risk does not pass to the buyer until the goods are

clearly identified to the contract, whether by markings on the goods, by
shipping documents, by notice given to the buyer or otherwise.

Article 68

The risk in respect of goods sold in transit passes to the buyer from the

time of the conclusion of the contract. However, if the circumstances so

indicate, the risk is assumed by the buyer from the time the goods were
handed over to the carrier who issued the documents embodying the con-

tract of carriage. Nevertheless, if at the time of the conclusion of the con-

tract of sale the seller knew or ought to have known that the goods had
been lost or damaged and did not disclose this to the buyer, the loss or

damage is at the risk of the seller.

Article 69

(1) In cases not within articles 67 and 68, the risk passes to the buyer
when he takes over the goods or, if he does not do so in due time, from
the time when the goods are placed at his disposal and he commits a breach

of contract by failing to take delivery.

(2) However, if the buyer is bound to take over the goods at a place

other than a place of business of the seller, the risk passes when delivery is

due and the buyer is aware of the fact that the goods are placed at his dis-

posal at that place.

(3) If the contract relates to goods not then identified, the goods are

considered not to be placed at the disposal of the buyer until they are

clearly identified to the contract.

Article 70

If the seller has committed a fundamental breach of contract, articles

67, 68 and 69 do not impair the remedies available to the buyer on account

of the breach.
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Article 67

1) Lorsque le contrat de vente implique un transport des marchandises

et que le vendeur n'est pas tenu de les remettre en un lieu determine, les

risques sont transferes a I'acheteur a partir de la remise des marchandises

au premier transporteur pour transmission a I'acheteur conformement au

contrat de vente. Lorsque le vendeur est tenu de remettre les marchandises

a un transporteur en un lieu determine, les risques ne sont pas transferes a

I'acheteur tant que les marchandises n'ont pas ete remises au transporteur

en ce lieu. Le fait que le vendeur soit autorise a conserver les documents

representatifs des marchandises n'affecte pas le transfert des risques.

2) Cependant, les risques ne sont pas transferes a I'acheteur tant que

les marchandises n'ont pas ete clairement identifiees aux fins du contrat,

que ce soit par I'apposition d'un signe distinctif sur les marchandises, par

des documents de transport, par un avis donne a I'acheteur ou par tout

autre moyen.

Article 68

En ce qui concerne les marchandises vendues en cours de transport, les

risques sont transferes a I'acheteur a partir du moment oil le contrat est

conclu. Toutefois, si les circonstances I'impliquent, les risques sont k la

charge de I'acheteur a compter du moment oii les marchandises ont 6t6

remises au transporteur qui a emis les documents constatant le contrat de

transport. Neanmoins, si, au moment de la conclusion du contrat de vente,

le vendeur avait connaissance du fait que les marchandises avaient peri ou

avaient 6t6 d6t6riordes et qu'il n'en a pas informe I'acheteur, la perte ou la

deterioration est a la charge du vendeur.

Article 69

1) Dans les cas non vises par les articles 67 et 68, les risques sont trans-

fer's h I'acheteur lorsqu'il retire les marchandises ou, s'il ne le fait pas en

temps voulu, a partir du moment oil les marchandises sont mises a sa dispo-

sition et od il commet une contravention au contrat en n'en prenant pas

livraison.

2) Cependant, si I'acheteur est tenu de retirer les marchandises en un

lieu autre qu'un etablissement du vendeur, les risques sont transferes lors-

que la livraison est due et que I'acheteur sait que les marchandises sont

mises a sa disposition en ce lieu.

3) Si la vente porte sur des marchandises non encore individualisees,

les marchandises ne sont reputees avoir ete mises a la disposition de I'ache-

teur que lorsqu'elles ont ete clairement identifiees aux fins du contrat.

Article 70

Si le vendeur a commis une contravention essentielle au contrat, les

dispositions des articles 67, 68 et 69 ne portent pas atteinte aux moyens

dont I'acheteur dispose en raison de cette contravention.
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CHAPTER V

PROVISIONS COMMON TO THE OBLIGATIONS OF THE SELLER
AND OF THE BUYER

Section I. Anticipatory breach and instalment contracts

Article 71

(1) A party may suspend the performance of his obligations if, after the

conclusion of the contract, it becomes apparent that the other party will not
perform a substantial part of his obligations as a result of:

(a) a serious deficiency in his ability to perform or in his creditworthi-

ness; or

(b) his conduct in preparing to perform or in performing the contract.

(2) If the seller has already dispatched the goods before the grounds
described in the preceding paragraph become evident, he may prevent the

handing over of the goods to the buyer even though the buyer holds a doc-

ument which entitles him to obtain them. The present paragraph relates

only to the rights in the goods as between the buyer and the seller.

(3) A party suspending performance, whether before or after dispatch

of the goods, must immediately give notice of the suspension to the other

party and must continue with performance if the other party provides ade-

quate assurance of his performance.

Article 72

(1) If prior to the date for performance of the contract it is clear that

one of the parties will commit a fundamental breach of contract, the other

party may declare the contract avoided.

(2) If time allows, the party intending to declare the contract avoided

must give reasonable notice to the other party in order to permit him to

provide adequate assurance of his performance.

(3) The requirements of the preceding paragraph do not apply if the

other party has declared that he will not perform his obligations.

Article 73

(1) In the case of a contract for delivery of goods by instalments, if the

failure of one party to perform any of his obligations in respect of any
instalment constitutes a fundamental breach of contract with respect to that

instalment, the other party may declare the contract avoided with respect to

that instalment.

(2) If one party's failure to perform any of his obligations in respect of

any instalment gives the other party good grounds to conclude that a funda-

mental breach of contract will occur with respect to future instalments, he

may declare the contract avoided for the future, provided that he does so

within a reasonable time.
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CHAPITRE V

DISPOSITIONS COMMUNES AUX OBLIGATIONS DU VENDEUR ET
DE L'ACHETEUR

Section I. Contravention anticipee et contrats a livraisons successives.

Article 71

1) Une partie peut differer I'execution de ses obligations lorsqu'il

apparait, apr^s la conclusion du contrat, que I'autre partie n'executera pas

une partie essentielle de ses obligations du fait :

a) d'une grave insuffisance dans la capacite d'execution de cette partie

ou sa solvabilite; ou

b) de la maniere dont elle s'apprSte a ex6cuter ou execute le contrat.

2) Si le vendeur a d6ja expedie les marchandises lorsque se revelent les

raisons prevues au paragraphe precedent, il peut s'opposer a ce que les

marchandises soient remises a I'acheteur, meme si celui-ci d^tient un docu-

ment lui permettant de les obtenir. Le present paragraphe ne conceme que

les droits respectifs du vendeur et de I'acheteur sur les marchandises.

3) La partie qui differe I'execution, avant ou apres I'exp^dition des

marchandises, doit adresser immediatement une notification a cet effet a

I'autre partie, et elle doit proceder a I'execution si I'autre partie donne des

assurances suffisantes de la bonne execution de ses obligations.

Article 72

1) Si, avant la date de i'execution du contrat, il est manifeste qu'une

partie commettra une contravention essentielle au contrat, I'autre partie

peut declarer celui-ci resolu.

2) Si elle dispose du temps necessaire, la partie qui a I'intention de

declarer le contrat r6solu doit le notifier a I'autre partie dans des conditions

raisonnables pour lui permettre de donner des assurances suffisantes de la

bonne execution de ses obligations.

3) Les dispositions du paragraphe precedent ne s'appliquent pas si I'au-

tre partie a declare qu'elle n'executerait pas ses obligations.

Article 73

1) Dans les contrats a livraisons successives, si I'inexecution par I'une

des parties d'une obligation relative a une livraison constitue une contraven-

tion essentielle au contrat en ce qui concerne cette livraison, I'autre partie

peut declarer le contrat resolu pour ladite livraison.

2) Si I'inexecution par I'une des parties d'une obligation relative a une

livraison donne a I'autre partie de serieuses raisons de penser qu'il y aura

contravention essentielle au contrat en ce qui concerne des obligations futu-

res, elle peut declarer le contrat resolu pour I'avenir, a condition de le faire

dans un delai raisonnable.
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(3) A buyer who declares the contract avoided in respect of any deliv-

ery may, at the same time, declare it avoided in respect of deliveries

already made or of future deliveries if, by reason of their interdependence,

those deliveries could not be used for the purpose contemplated by the par-

ties at the time of the conclusion of the contract.

Section II. Damages

Article 74

Damages for breach of contract by one party consist of a sum equal to

the loss, including loss of profit, suffered by the other party as a conse-

quence of the breach. Such damages may not exceed the loss which the

party in breach foresaw or ought to have foreseen at the time of the conclu-

sion of the contract, in the light of the facts and natters of which he then

knew or ought to have known, as a possible consequence of the breach of

contract.

Article 75

If the contract is avoided and if, in a reasonable manner and within a

reasonable time after avoidance, the buyer has bought goods in replacement

or the seller has resold the goods, the party claiming damages may recover

the difference between the contract price and the price in the substitute

transaction as well as any further damages recoverable under article 74.

Article 76

(1) If the contract is avoided and there is a current price for the goods,

the party claiming damages may, if he has not made a purchase or resale

under article 75, recover the difference between the price fixed by the con-

tract and the current price at the time of avoidance as well as any further

damages recoverable under article 74. If, however, the party claiming dam-
ages has avoided the contract after taking over the goods, the current price

at the time of such taking over shall be applied instead of the current price

at the time of avoidance.

(2) For the purposes of the preceding paragraph, the current price is

the price prevailing at the place where delivery of the goods should have

been made or, if there is no current price at that place, the price at such

other place as serves as a reasonable substitute, making due allowance for

differences in the cost of transporting the goods.

Article 77

A party who relies on a breach of contract must take such measures as

are reasonable in the circumstances to mitigate the loss, including loss of

profit, resulting from the breach. If he fails to take such measures, the

party in breach may claim a reduction in the damages in the amount by
which the loss should have been mitigated.
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3) L'acheteur qui declare le contrat resolu pour une livraison peut, en

meme temps, le declarer resolu pour les livraisons deja re§ues ou pour les

livraisons futures si, en raison de leur connexite, ces livraisons ne peuvent

etre utilisees aux fins envisagees par les parties au moment de la conclusion

du contrat.

Section II. Dommages-interets.

Article 74

Les dommages-interets pour une contravention au contrat commise par

une partie sont egaux a la perte subie et au gain manque par I'autre partie

par suite de la contravention. Ces dommages-interets ne peuvent etre supe-

rieurs a la perte subie et au gain manque que la partie en defaut avait pre-

vus ou aurait du prevoir au moment de la conclusion du contrat, en consi-

derant les faits dont elle avait connaissance ou aurait du avoir connaissance,

comme 6tant des consequences possibles de la contravention au contrat.

Article 75

Lorsque le contrat est resolu et que, d'une maniere raisonnable et dans

un delai raisonnable apres la resolution, l'acheteur a procede a un achat de

remplacement ou le vendeur a une vente compensatoire, la partie qui

demande des dommages-interets peut obtenir la difference entre le prix du
contrat et le prix de I'achat de remplacement ou de la vente compensatoire

ainsi que tous autres dommages-interets qui peuvent etre dus en vertu de

I'article 74.

Article 76

1) Lorsque le contrat est resolu et que les marchandises ont un prix

courant, la partie qui demande des dommages-interets peut, si elle n'a pas

procede a un achat de remplacement ou a une vente compensatoire au titre

de I'article 75, obtenir la difference entre le prix fixe dans le contrat et le

prix courant au moment de la resolution ainsi que tous autres dommages-
interets qui peuvent etre dus au titre de I'article 74. Neanmoins, si la partie

qui demande des dommages-interets a declare le contrat resolu apres avoir

pris possession des marchandises, c'est le prix courant au moment de la

prise de possession qui est applicable et non pas le prix courant au moment
de la resolution.

2) Aux fins du paragraphe precedent, le prix courant est celui du lieu

ou la livraison des marchandises aurait du etre effectu6e ou, a defaut de

prix courant en ce lieu, le prix courant pratique en un autre lieu qu'il

apparait raisonnable de prendre comme lieu de reference, en tenant compte

des differences dans les frais de transport des marchandises.

Article 77

La partie qui invoque la contravention au contrat doit prendre les

mesures raisonnables, eu 6gard aux circonstances, pour limiter la perte, y

compris le gain manque, resultant de la contravention. Si elle neglige de le

faire, la partie defaut peut demander une reduction des dommages-interets

6gale au montant de la perte qui aurait du etre 6vitee.
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Section III. Interest

Article 78

If a party fails to pay the price or any other sum that is in arrears, the

other party is entitled to interest on it, without prejudice to any claim for

damages recoverable under article 74.

Section IV. Exemptions

Article 79

(1) A party is not liable for a failure to perform any of his obligations

if he proves that the failure was due to an impediment beyond his control

and that he could not reasonably be expected to have taken the impediment

into account at the time of the conclusion of the contract or to have

avoided or overcome it or its consequences.

(2) If the party's failure is due to the failure by a third person whom
he has engaged to perform the whole or a part of the contract, that party is

exempt from liability only if:

(a) he is exempt under the preceding paragraph; and

(b) the person whom he has so engaged would be so exempt if the provi-

sions of that paragraph were applied to him.

(3) The exemption provided by this article has effect for the period

during which the impediment exists.

(4) The party who fails to perform must give notice to the other party

of the impediment and its effect on his ability to perform. If the notice is

not received by the other party within a reasonable time after the party who
fails to perform knew or ought to have known of the impediment, he is lia-

ble for damages resulting from such non-receipt.

(5) Nothing in this article prevents either party from exercising any

right other than to claim damages under this Convention.

Article 80

A party may not rely on a failure of the other party to perform, to the

extent that such failure was caused by the first party's act or omission.

Section V. Effects of avoidance

Article 81

(1) Avoidance of the contract releases both parties from their obliga-

tions under it, subject to any damages which may be due. Avoidance does

not affect any provision of the contract for the settlement of disputes or any

other provision of the contract governing the rights and obligations of the

parties consequent upon the avoidance of the contract.

(2) A party who has performed the contract either wholly or in part

may claim restitution from the other party of whatever the first party has

supplied or paid under the contract. If both parties are bound to make res-

titution, they must do so concurrently.
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Section III. Interets.

Article 78

Si une partie ne paie pas le prix ou toute autre somme due, I'autre par-

tie a droit a des interets sur cette somme, sans prejudice des dommages-
interets qu'elle serait fondee a demander en vertu de 1 article 74.

Section IV. Exoneration.

Article 79

1) Une partie n'est pas responsable de I'inexecution de I'une quelcon-

que de ses obligations si elle prouve que cette inexecution est due a un
empechement independant de sa volonte et que Ton ne pouvait raisonnable-

ment attendre d'elle qu'elle le prenne en consideration au moment de la

conclusion du contrat, qu'elle le previenne ou le surmonte ou qu'elle en
pr6vienne ou surmonte les consequences.

2) Si I'inexecution par une partie est due a I'inexecution par un tiers

qu'elle a charge d'executer tout ou partie du contrat, cette partie n'est exo-

neree de sa responsabilit^ que dans le cas :

a) ou elle Test en vertu des dispositions du paragraphe precedent; et

b) ou le tiers serait lui aussi exon6r6 si les dispositions de ce paragraphe

lui 6taient appliquees.

3) L'exoneration prevue par le present article produit effet pendant la

dur6e de I'empechement.

4) La partie qui n'a pas ex6cut6 doit avertir I'autre partie de I'empeche-

ment et de ses effets sur sa capacite d'ex6cuter. Si I'avertissement n'arrive

pas a destination dans un delai raisonnable a partir du moment oii la partie

qui n'a pas execute a connu ou aurait du connaitre I'empechement, celle-ci

est tenue a des dommages-interets du fait de ce defaut de reception.

5) Les dispositions du present article n'interdisent pas a une partie

d'exercer tous ses droits autres que celui d'obtenir des dommages-interets

en vertu de la presente Convention.

Article 80

Une partie ne pent pas se prevaloir d'une inex6cution par I'autre partie

dans la mesure ou cette inexecution est due a un acte ou a une omission de

sa part.

Section V. Effets de la resolution.

Article 81

1) La resolution du contrat libere les deux parties de leurs obligations,

sous reserve des dommages-interets qui peuvent etre dus. Elle n'a pas d'ef-

fet sur les stipulations du contrat relatives au reglement des differends ou

aux droits et obligations des parties en cas de resolution.

2) La partie qui a execute le contrat totalement ou partiellement pent

redamer restitution a I'autre partie de ce qu'elle a fourni ou paye en execu-

tion du contrat. Si les deux parties sont tenues d'effectuer des restitutions,

elles doivent y proceder simultanement.



44 Bill 90 INTERNATIONAL SALE OF GOODS 1987

Article 82

(1) The buyer loses the right to declare the contract avoided or to

require the seller to deliver substitute goods if it is impossible for him to

make restitution of the goods substantially in the condition in which he

received them.

(2) The preceding paragraph does not apply:

(a) if the impossibility of making restitution of the goods or of making

restitution of the goods substantially in the condition in which the

buyer received them is not due to his act or omission;

(b) if the goods or part of the goods have perished or deteriorated as a

result of the examination provided for in article 38; or

(c) if the goods or part of the goods have been sold in the normal course

of business or have been consumed or transformed by the buyer in

the course of normal use before he discovered or ought to have dis-

covered the lack of conformity.

Article 83

A buyer who has lost the right to declare the contract avoided or to

require the seller to deliver substitute goods in accordance with article 82

retains all other remedies under the contract and this Convention.

Article 84

(1) If the seller is bound to refund the price, he must also pay interest

on it, from the date on which the price was paid.

(2) The buyer must account to the seller for all benefits which he has

derived from the goods or part of them:

(a) if he must make restitution of the goods or part of them; or

(b) if it is impossible for him to make restitution of all or part of the

goods or to make restitution of all or part of the goods substantially

in the condition in which he received them, but he has nevertheless

declared the contract avoided or required the seller to deliver substi-

tute goods.

Section VI. Preservation of the goods

Article 85

If the buyer is in delay in taking delivery of the goods or, where pay-

ment of the price and delivery of the goods are to be made concurrently, if

he fails to pay the price, and the seller is either in possession of the goods

or otherwise able to control their disposition, the seller must take such steps

as are reasonable in the circumstances to preserve them. He is entitled to

retain them until he has been reimbursed his reasonable expenses by the

buyer.
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Article 82

1) L'acheteur perd le droit de declarer le contrat resolu ou d'exiger du
vendeur la livraison de marchandises de remplacement s'il lui est impossible

de restituer les marchandises dans un etat sensiblement identique a celui

dans lequel il les a regues.

2) Le paragraphe precedent ne s'applique pas :

a) si I'impossibilite de restituer les marchandises ou de les restituer dans

un etat sensiblement identique a celui dans lequel l'acheteur les a

regues n'est pas due a un acte ou a une omission de sa part;

b) si les marchandises ont peri ou sont deteriorees, en totalite ou en par-

tie, en consequence de I'examen present a I'article 38; ou

c) si l'acheteur, avant le moment ou il a constate ou aurait du constater

le d^faut de conformite, a vendu tout ou partie des marchandises

dans le cadre d'une operation commerciale normale ou a consomm6
ou transforme tout ou partie des marchandises conformement a I'u-

sage normal.

Article 83

L'acheteur qui a perdu le droit de declarer le contrat r6solu ou d'exiger

du vendeur la livraison de marchandises de remplacement en vertu de I'arti-

cle 82 conserve le droit de se prevaloir de tous les autres moyens qu'il tient

du contrat et de la presente Convention.

Article 84

1) Si le vendeur est tenu de restituer le prix, il doit aussi payer des

interets sur le montant de ce prix a compter du jour du paiement.

2) L'acheteur doit au vendeur I'equivalent de tout profit qu'il a retire

des marchandises ou d'une partie de celles-ci :

a) lorsqu'il doit les restituer en tout ou en partie; ou

b) lorsqu'il est dans I'impossibilite de restituer tout ou partie des mar-

chandises ou de les restituer en tout ou en partie dans un etat sensi-

blement identique a celui dans lequel il les a revues et que n^anmoins

il a d6clar6 le contrat resolu ou a exige du vendeur la livraison de

marchandises de remplacement.

Section VL Conservation des marchandises.

Article 85

Lorsque l'acheteur tarde a prendre livraison des marchandises ou qu'il

n'en paie pas le prix, alors que le paiement du prix et la livraison doivent

se faire simultanement, le vendeur, s'il a les marchandises en sa possession

ou sous son controle, doit prendre les mesures raisonnables, eu egard aux

circonstances, pour en assurer la conservation. II est fonde a les retenir

jusqu'a ce qu'il ait obtenu de l'acheteur le remboursement de ses depenses

raisonnables.
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Article 86

(1) If the buyer has received the goods and intends to exercise any

right under the contract or this Convention to reject them, he must take

such steps to preserve them as are reasonable in the circumstances. He is

entitled to retain them until he has been reimbursed his reasonable expen-

ses by the seller.

(2) If goods dispatched to the buyer have been placed at his disposal at

their destination and he exercises the right to reject them, he must take

possession of them on behalf of the seller, provided that this can be done
without payment of the price and without unreasonable inconvenience or

unreasonable expense. This provision does not apply if the seller or a per-

son authorized to take charge of the goods on his behalf is present at the

destination. If the buyer takes possession of the goods under this paragraph,

his rights and obligations are governed by the preceding paragraph.

Article 87

A party who is bound to take steps to preserve the goods may deposit

them in a warehouse of a third person at the expense of the other party

provided that the expense incurred is not unreasonable.

Article 88

(1) A party who is bound to preserve the goods in accordance with

article 85 or 86 may sell them by any appropriate means if there has been
an unreasonable delay by the other party in taking possession of the goods

or in taking them back or in paying the price or the cost of preservation,

provided that reasonable notice of the intention to sell has been given to

the other party.

(2) If the goods are subject to rapid deterioration or their preservation

would involve unreasonable expense, a party who is bound to preserve the

goods in accordance with article 85 or 86 must take reasonable measures to

sell them. To the extent possible he must give notice to the other party of

his intention to sell.

(3) A party selling the goods has the right to retain out of the proceeds

of sale an amount equal to the reasonable expenses of preserving the goods

and of selling them. He must account to the other party for the balance.

PART IV

FINAL PROVISIONS

Article 89

The Secretary-General of the United Nations is hereby designated as

the depositary for this Convention.
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Article 86

1) Si I'acheteur a regu les marchandises et entend exercer tout droit de

les refuser en vertu du contrat ou de la presente Convention, il doit prendre

les mesures raisonnables, eu egard aux circonstances, pour en assurer la

conservation. II est fonde a les retenir jusqu'a ce qu'il ait obtenu du ven-

deur le remboursement de ses depenses raisonnables.

2) Si les marchandises expediees a I'acheteur ont ete mises a sa disposi-

tion a leur lieu de destination et si I'acheteur exerce le droit de les refuser,

il doit en prendre possession pour le compte du vendeur a condition de

pouvoir le faire sans paiement du prix et sans inconvenient ou frais derai-

sonnables. Cette disposition ne s'applique pas si le vendeur est present au

lieu de destination ou s'il y a en ce lieu une personne ayant qualite pour

prendre les marchandises en charge pour son compte. Les droits et obliga-

tions de I'acheteur qui prend possession des marchandises en vertu du pre-

sent paragraphe sont r^gis par le paragraphe precedent.

Article 87

La partie qui est tenue de prendre des mesures pour assurer la conser-

vation des marchandises pent les deposer dans les magasins d'un tiers aux

frais de I'autre partie, a condition que les frais qui en resultent ne soient

pas d^raisonnables.

Article 88

1) La partie qui doit assurer la conservation des marchandises confor-

mement aux articles 85 ou 86 peut les vendre par tous moyens appropri6s si

I'autre partie a apporte un retard deraisonnable a prendre possession des

marchandises ou i les reprendre ou h payer le prix ou les frais de leur con-

servation, sous reserve de notifier a cette autre partie, dans des conditions

raisonnables, son intention de vendre.

2) Lorsque les marchandises sont sujettes a une deterioration rapide ou
lorsque leur conservation entrainerait des frais d^raisonnables, la partie qui

est tenue d'assurer la conservation des marchandises conformement aux arti-

cles 85 ou 86 doit raisonnablement s'employer k les vendre. Dans la mesure

du possible, elle doit notifier a I'autre partie son intention de vendre.

3) La partie qui vend les marchandises a le droit de retenir sur le pro-

duit de la vente un montant 6gal aux frais raisonnables de conservation et

de vente des marchandises. Elle doit le surplus h I'autre partie.

OUATRlfeME PARTIE

DISPOSITIONS HNALES

Article 89

Le Secretaire general de I'Organisation des Nations Unies est design^

comme d^positaire de la pr6sente Convention.
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Article 90

This Convention does not prevail over any international agreement

which has already been or may be entered into and which contains provi-

sions concerning the matters governed by this Convention, provided that the

parties have their places of business in States parties to such agreement.

Article 91

(1) This Convention is open for signature at the concluding meeting of

the United Nations Conference on Contracts for the International Sale of

Goods and will remain open for signature by all States at the Headquarters

of the United Nations, New York until 30 September 1981.

(2) This Convention is subject to ratification, acceptance or approval by

the signatory States.

(3) This Convention is open for accession by all States which are not

signatory States as from the date it is open for signature.

(4) Instruments of ratification, acceptance, approval and accession are

to be deposited with the Secretary-General of the United Nations.

Article 92

(1) A Contracting State may declare at the time of signature, ratifica-

tion, acceptance, approval or accession that it will not be bound by Part II

of this Convention or that it will not be bound by Part III of this Conven-

tion.

(2) A Contracting State which makes a declaration in accordance with

the preceding paragraph in respect of Part II or Part III of this Convention

is not to be considered a Contracting State within paragraph (1) of article 1

of this Convention in respect of matters governed by the Part to which the

declaration applies.

Article 93

(1) If a Contracting State has two or more territorial units in which,

according to its constitution, different systems of law are applicable in rela-

tion to the matters dealt with in this Convention, it may, at the time of sig-

nature, ratification, acceptance, approval or accession, declare that this

Convention is to extend to all its territorial units or only to one or more of

them, and may amend its declaration by submitting another declaration at

any time.

(2) These declarations are to be notified to the depositary and are to

state expressly the territorial units to which the Convention extends.

(3) If, by virtue of a declaration under this article, this Convention

extends to one or more but not all of the territorial units of a Contracting

State, and if the place of business of a party is located in that State, this

place of business, for the purposes of this Convention, is considered not to

be in a Contracting State, unless it is in a territorial unit to which the Con-

vention extends.
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Article 90

La presente Convention ne prevaut pas sur un accord international deja

conclu ou a conclure qui contient des dispositions concemant les matieres

regies par la presente Convention, a condition que les parties au contrat

aient leur etablissement dans les fitats parties a cet accord.

Article 91

1) La prdsente Convention sera ouverte a la signature a la seance de

cidture de la Conference des Nations Unies sur les contrats de vente Inter-

nationale de marchandises et restera ouverte a la signature de tous les fitats

au Siege de I'Organisation des Nations Unies, ^ New York, jusqu'au 30

septembre 1981.

2) La presente Convention est sujette a ratification, acceptation ou
approbation par les fitats signataires.

3) La presente Convention sera ouverte a 1'adhesion de tous les Etats

qui ne sont pas signataires, h partir de la date a laquelle elle sera ouverte a

la signature.

4) Les instruments de ratification, d'acceptation, d'approbation ou
d'adhdsion seront deposes auprds du Secr6taire general de I'Organisation

des Nations Unies.

Article 92

1) Tout fitat contractant pourra, au moment de la signature, de la rati-

fication, de I'acceptation, de I'approbation ou de I'adhesion, declarer qu'il

ne sera pas lie par la deuxieme partie de la presente Convention ou qu'il ne

sera pas lie par la troisieme partie de la presente Convention.

2) Un fitat contractant qui fait, en vertu du paragraphe pr6c^dent, une
declaration a I'egard de la deuxieme partie ou de la troisieme partie de la

prdsente Convention ne sera pas considere comme 6tant un fitat contrac-

tant, au sens du paragraphe 1 de I'article premier de la Convention, pour

les matieres regies par la partie de la Convention a laquelle cette declara-

tion s'applique.

Article 93

1) Tout Etat contractant qui comprend deux ou plusieurs unites territo-

riales dans lesquelles, selon sa constitution, des systemes de droit differents

s'appliquent dans les matieres regies par la presente Convention pourra, au

moment de la signature, de la ratification, de I'acceptation, de I'approbation

ou de I'adhdsion, declarer que la presente Convention s'appliquera a toutes

ses unites territoriales ou seulement a I'une ou plusieurs d'entre elles et

pourra a tout moment modifier cette declaration en faisant une nouveUe

declaration.

2) Ces declarations seront notifiees au d6positaire et designeront

expressement les unites territoriales auxquelles la Convention s'applique.

3) Si, en vertu d'une declaration faite conformement au present article,

la presente Convention s'applique a I'une ou plusieurs des unites territoria-

les d'un Etat contractant, mais non pas a toutes, et si I'etablissement d'une

partie au contrat est situe dans cet Etat, cet etablissement sera considere.
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(4) If a Contracting State makes no declaration under paragraph (1) of

this article, the Convention is to extend to all territorial units of that State.

Article 94

(1) Two or more Contracting States which have the same or closely

related legal rules on matters governed by this Convention may at any time

declare that the Convention is not to apply to contracts of sale or to their

formation where the parties have their places of business in those States.

Such declarations may be made jointly or by reciprocal unilateral declara-

tions.

(2) A Contracting State which has the same or closely related legal

rules on matters governed by this Convention as one or more non-Contract-

ing States may at any time declare that the Convention is not to apply to

contracts of sale or to their formation where the parties have their places of

business in those States.

(3) If a State which is the object of a declaration under the preceding

paragraph subsequently becomes a Contracting State, the declaration made
will, as from the date on which the Convention enters into force in respect

of the new Contracting State, have the effect of a declaration made under

paragraph (1), provided that the new Contracting State joins in such decla-

ration or makes a reciprocal unilateral declaration.

Article 95

Any State may declare at the time of the deposit of its instrument of

ratification, acceptance, approval or accession that it will not be bound by

subparagraph (l)(b) of article 1 of this Convention.

Article 96

A Contracting State whose legislation requires contracts of sale to be

concluded in or evidenced by writing may at any time make a declaration in

accordance with article 12 that any provision of article 11, article 29, or Part

II of this Convention, that allows a contract of sale or its modification or

termination by agreement or any offer, acceptance, or other indication of

intention to be made in any form other than in writing, does not apply

where any party has his place of business in that State.

Article 97

(1) Declarations made under this Convention at the time of signature

are subject to confirmation upon ratification, acceptance or approval.

(2) Declarations and confirmations of declarations are to be in writing

and be formally notified to the depositary.
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aux fins de la pr^sente Convention, comme n'6tant pas situe dans un fitat

contractant, a moins qu'il ne soit situe dans une unite territoriale a laquelle

la Convention s'applique.

4) Si un fitat contractant ne fait pas de declaration en vertu du para-

graphe 1 du present article, la Convention s'appliquera a I'ensemble du ter-

ritoire de cet Etat.

Article 94

1) Deux ou plusieurs fitats contractants qui, dans des matieres regies

par la presente Convention, appliquent des regies juridiques identiques ou
voisines peuvent, & tout moment, declarer que la Convention ne s'appli-

quera pas aux contrats de vente ou a leur formation lorsque les parties ont

leur etablissement dans ces Etats. De telles declarations peuvent etre faites

conjointement ou etre unilaterales et reciproques.

2) Un fitat contractant qui, dans des matieres regies par la presente

Convention, applique des regies juridiques identiques ou voisines de celles

d'un ou de plusieurs fitats non contractants peut, a tout moment, declarer

que la Convention ne s'appliquera pas aux contrats de vente ou a leur for-

mation lorsque les parties ont leur etablissement dans ces Etats.

3) Lorsqu'un fitat a r6gard duquel une declaration a 6te faite en vertu

du paragraphe precedent devient par la suite un Etat contractant, la decla-

ration mentionnee aura, a partir de la date a laquelle la presente Conven-
tion entrera en vigueur a regard de ce nouvel Etat contractant, les effets

d'une declaration faite en vertu du paragraphe 1, a condition que le nouvel

Etat contractant s'y associe ou fasse une declaration unilaterale a titre reci-

proque.

Article 95

Tout 6tat peut declarer, au moment du depot de son instrument de

ratification, d'acceptation, d'approbation ou d'adhesion, qu'il ne sera pas lie

par I'alinea b) du paragraphe 1 de I'article premier de la presente Conven-
tion.

Article 96

Tout fitat contractant dont la legislation exige que les contrats de vente

soient conclus ou constates par ecrit peut a tout moment declarer, confor-

mement a I'article 12, que toute disposition de I'article 11, de I'article 29 ou
de la deuxieme partie de la presente Convention autorisant une forme autre

que la forme ecrite pour la conclusion, la modification ou la resiUation

amiable d'un contrat de vente, ou pour toute offre, acceptation ou autre

manifestation d'intention, ne s'applique pas des lors que I'une des parties a

son etablissement dans cet Etat.

Article 97

1) Les declarations faites en vertu de la presente Convention lors de la

signature sont sujettes k confirmation lors de la ratification, de I'acceptation

ou de I'approbation.

2) Les declarations, et la confirmation des declarations, seront faites

par ecrit et formeUement notifiees au depositaire.
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(3) A declaration takes effect simultaneously with the entry into force

of this Convention in respect of the State concerned. However, a declara-

tion of which the depositary receives formal notification after such entry

into force takes effect on the first day of the month following the expiration

of six months after the date of its receipt by the depositary. Reciprocal uni-

lateral declarations under article 94 take effect on the first day of the month
following the expiration of six months after the receipt of the latest declara-

tion by the depositary.

(4) Any State which makes a declaration under this Convention may
withdraw it at any time by a formal notification in writing addressed to the

depositary. Such withdrawal is to take effect on the first day of the month
following the expiration of six months after the date of the receipt of the

notification by the depositary.

(5) A withdrawal of a declaration made under article 94 renders inoper-

ative, as from the date on which the withdrawal takes effect, any reciprocal

declaration made by another State under that article.

Article 98

No reservations are permitted except those expressly authorized in this

Convention.

Article 99

(1) This Convention enters into force, subject to the provisions of para-

graph (6) of this article, on the first day of the month following the expira-

tion of twelve months after the date of deposit of the tenth instrument of

ratification, acceptance, approval or accession, including an instrument

which contains a declaration made under article 92.

(2) When a State ratifies, accepts, approves or accedes to this Conven-
tion after the deposit of the tenth instrument of ratification, acceptance,

approval or accession, this Convention, with the exception of the Part

excluded, enters into force in respect of that State, subject to the provisions

of paragraph (6) of this article, on the first day of the month following the

expiration of twelve months after the date of the deposit of its instrument

of ratification, acceptance, approval or accession.

(3) A State which ratifies, accepts, approves or accedes to this Conven-
tion and is a party to either or both the Convention relating to a Uniform
Law on the Formation of Contracts for the International Sale of Goods
done at The Hague on 1 July 1964 (1964 Hague Formation Convention)

and the Convention relating to a Uniform Law on the International Sale of

Goods done at The Hague on 1 July 1964 (1964 Hague Sales Convention)

shall at the same time denounce, as the case may be, either or both the

1964 Hague Sales Convention and the 1964 Hague Formation Convention

by notifying the Government of the Netherlands to that effect.

(4) A State party to the 1964 Hague Sales Convention which ratifies,

accepts, approves or accedes to the present Convention and declares or has

declared under article 92 that it will not be bound by Part II of this Con-
vention shall at the time of ratification, acceptance, approval or accession

denounce the 1964 Hague Sales Convention by notifying the Government of

the Netherlands to that effect.
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3) Les declarations prendront effet a la date de I'entree en vigueur de

la presente Convention a I'egard de I'Etat declarant. Cependant, les decla-

rations dont le depositaire aura regu notification formelle apres cette date

prendront effet le premier jour du mois suivant I'expiration d'un delai de
six mois a compter de la date de leur reception par le depositaire. Les
declarations unilaterales et reciproques faites en vertu de I'article 94 pren-

dront effet le premier jour du mois suivant I'expiration d'une p6riode de six

mois apres la date de la reception de la demiere declaration par le deposi-

taire.

4) Tout Etat qui fait une declaration en vertu de la presente Conven-
tion pent a tout moment la retirer par une notification formelle adressee

par ecrit au depositaire. Ce retrait prendra effet le premier jour du mois
suivant I'expiration d'une periode de six mois apres la date de reception de
la notification par le depositaire.

5) Le retrait d'une declaration faite en vertu de I'article 94 rendra

caduque, a partir de la date de sa prise d'effet, toute declaration reciproque

faite par un autre Etat en vertu de ce meme article.

Article 98

Aucune reserve n'est autorisee autre que celles qui sont express^ment
autorisees par la presente Convention.

Article 99

1) La presente Convention entrera en vigueur, sous reserve des disposi-

tions du paragraphe 6 du present article, le premier jour du mois suivant

I'expiration d'une periode de douze mois apres la date du depot du dixieme

instrument de ratification, d'acceptation, d'approbation ou d'adhesion, y
compris tout instrument contenant une declaration faite en vertu de

I'article 92.

2) Lorsqu'un 6tat ratifiera, acceptera ou approuvera la presente Con-
vention ou y adherera apres le depot du dixieme instrument de ratification,

d'acceptation, d'approbation ou d'adhesion, la Convention, a 1'exception de

la partie exclue, entrera en vigueur a regard de cet Etat, sous reserve des

dispositions du paragraphe 6 du present article, le premier jour du mois sui-

vant I'expiration d'une periode de douze mois apres la date du depot de

I'instrument de ratification, d'acceptation, d'approbation ou d'adhesion.

3) Tout Etat qui ratifiera, acceptera ou approuvera la presente Conven-
tion ou y adherera et qui est partie a la Convention portant loi uniforme

sur la formation des contrats de vente intemationale des objets mobiliers

corporels faite a La Haye le 1*"^ juillet 1964 (Convention de La Haye de

1964 sur la formation) ou a la Convention portant loi uniforme sur la vente

Internationale des objets mobiliers corporels faite a La Haye le 1" juillet

1964 (Convention de La Haye de 1964 sur la vente), ou a ces deux conven-

tions, denoncera en meme temps, selon le cas, la Convention de La Haye
de 1964 sur la vente ou la Convention de La Haye sur la formation, ou ces

deux conventions, en adressant une notification a cet effet au Gouverne-

ment neerlandais.

4) Tout Etat partie a la Convention de La Haye de 1964 sur la vente

qui ratifiera, acceptera ou approuvera la presente Convention ou y adherera

et qui dedarera ou aura declare en vertu de I'article 92 qu'il n'est pas lie

par la deuxieme partie de la Convention, denoncera, au moment de la rati-

fication, de I'acceptation, de I'approbation ou de I'adhesion, la Convention

de La Haye de 1964 sur la vente en adressant une notification a cet effet au

Gouvemenent neerlandais.
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(5) A State party to the 1964 Hague Formation Convention which rati-

fies, accepts, approves or accedes to the present Convention and declares or

has declared under article 92 that it will not be bound by Part III of this

Convention shall at the time of ratification, acceptance, approval or acces-

sion denounce the 1964 Hague Formation Convention by notifying the Gov-
ernment of the Netherlands to that effect.

(6) For the purpose of this article, ratifications, acceptances, approvals

and accessions in respect of this Convention by States parties to the 1964

Hague Formation Convention or to the 1964 Hague Sales Convention shall

not be effective until such denunciations as may be required on the part of

those States in respect of the latter two Conventions have themselves

become effective. The depositary of this Convention shall consult with the

Government of the Netherlands, as the depositary of the 1964 Conventions,

so as to ensure necessary co-ordination in this respect.

Article 100

(1) This Convention applies to the formation of a contract only when
the proposal for concluding the contract is made on or after the date when
the Convention enters into force in respect of the Contracting States refer-

red to in subparagraph (l)(a) or the Contracting State referred to in sub-

paragraph (l)(b) of article 1.

(2) This Convention applies only to contracts concluded on or after the

date when the Convention enters into force in respect of the Contracting

States referred to in subparagraph (l)(a) or the Contracting State referred

to in subparagraph (l)(b) of article 1.

Article 101

(1) A Contracting State may denounce this Convention, or Part II or

Part III of the Convention, by a formal notification in writing addressed to

the depositary.

(2) The denunciation takes effect on the first day of the month follow-

ing the expiration of twelve months after the notification is received by the

depositary. Where a longer period for the denunciation to take effect is

specified in the notification, the denunciation takes effect upon the expira-

tion of such longer period after the notification is received by the deposi-

tary.

DONE at Vienna, this eleventh day of April, one thousand nine hundred
and eighty, in a single original, of which the Arabic, Chinese, English,

French, Russian and Spanish texts are equally authentic.

IN WITNESS WHEREOF the undersigned plenipotentiaries, being duly

authorized by their respective Governments, have signed this Convention.
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5) Tout Etat partie a la Convention de La Haye de 1964 sur la vente

qui ratifiera, acceptera ou approuvera la presente Convention ou y adherera

et qui declarera ou aura declare en vertu de I'article 92 qu'il n'est pas M
par la troisieme partie de la Convention, denoncera, au moment de la ratifi-

cation, de I'acceptation, de I'approbation ou de I'adh^sion, la Convention
de La Haye de 1964 sur la formation en adressant une notification a cet

effet au Gouvemement neerlandais.

6) Aux fins du present article, les ratifications, acceptations, approba-
tions et adhesions effectuees a I'egard de la presente Convention par des

Etats parties a la Convention de La Haye de 1964 sur la formation ou a la

Convention de La Haye de 1964 sur la vente ne prendront effet qu'a la date

a laquelle les denonciations eventuellement requises de la part desdits Etats

a regard de ces deux conventions auront elles-memes pris effet. Le deposi-

taire de la presente Convention s'entendra avec le Gouvernement neerlan-

dais, depositaire des conventions de 1964, pour assurer la coordination

n6cessaire a cet egard.

Article 100

1) La presente Convention s'applique a la formation des contrats con-

clus a la suite d'une proposition intervenue apres I'entr^e en vigueur de la

Convention a I'egard des 6tats contractants vises a I'alinea a) du paragraphe

1 de I'article premier ou de I'Etat contractant vise a I'alinea b) du paragra-

phe 1 de I'article premier.

2) La presente Convention s'applique uniquement aux contrats conclus

aprSs son entree en vigueur a I'egard des Etats contractants vises a I'alinea

a) du paragraphe 1 de I'article premier ou de I'Etat contractant vise a I'ali-

nea b) du paragraphe 1 de I'article premier.

Article 101

1) Tout fitat contractant pourra denoncer la presente Convention, ou la

deuxieme ou la troisieme partie de la Convention, par une notification for-

melle adress6e par 6crit au depositaire.

2) La denonciation prendra effet le premier jour du mois suivant I'expi-

ration d'une periode de douze mois apres la date de reception de la notifi-

cation par le depositaire. Lorsqu'une periode plus longue pour la prise d'ef-

fet de la denonciation est specifiee dans la notification, la denonciation

prendra effet a I'expiration de la periode en question apres la date de

reception de la notification.

FAIT a Vienne, le onze avril mil neuf cent quatre-vingt, en un seul origi-

nal, dont les textes anglais, arabe, chinois, espagnol, fran§ais et russe sont

egalement authentiques.

EN FOI DE QUOI les pienipotentiaires soussignes, dument autorises par

leurs gouvernements respectifs, ont signe la presente Convention.
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Bill 90 INTERNATIONAL SALE OF GOODS 1987

Bill 90 1987

An Act respecting the United Nations Convention
on Contracts for the

International Sale of Goods

HER MAJESTY, by and with the advice and consent of the

Legislative Assembly of the Province of Ontario, enacts as

follows:

Definition

"Conven-
tion"

1, In this Act, "Convention" means the United Nations

Convention on Contracts for the International Sale of Goods
set out in the Schedule.

Declaration 2. The Attorney General shall request the Government of

Government Canada to declare in accordance with article 93 of the Con-
of Canada vention that the Convention extends to Ontario.

Convention

in force
3. On the date the Convention comes into force in Canada

in accordance with article 99 of the Convention, the Conven-
tion comes into force in Ontario.

Publication 4. The Attorney General shall cause to be published in

The Ontario Gazette the date the Convention comes into force

in Ontario.

This Act
prevails

Exclusion of

Convention

Commence-
ment

5. Where there is a conflict between this Act and any

other enactment, this Act prevails.

6. Parties to a contract to which the Convention would
otherwise apply may exclude its application by expressly pro-

viding in the contract that the local domestic law of Ontario or

another jurisdiction applies to it or that the Convention does

not apply to it.

7. This Act comes into force on the day it receives Royal

Assent.

Short title 8. The short title of this Act is the International Sale of
Goods Act, 1988.
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Projetdeloi90 1987

Loi concernant la Convention des Nations

Unies sur les contrats de vente

internationale de marchandises

SA MAJESTE, sur I'avis et avec le consentement de I'Assem-

blee legislative de la province de I'Ontario, decrete ce qui

suit :

1 Dans la presente loi, «Convention» s'entend de la Con- Definition

vention des Nations Unies sur les contrats de vente internatio- '
°"^^" *°"''

nale de marchandises, dont le texte est reproduit a I'annexe.

2 Le procureur general demande au gouvernement du Declaration

Canada de declarer, en conformite avec I'article 93 de la Con- gouvemement

vention, que celle-ci s'applique a I'Ontario. du Canada

3 A la date d'entree en vigueur de la Convention au Convention en

Canada, en conformite avec son article 99, celle-ci entre en
^'^"^"''

vigueur en Ontario.

4 Le procureur general fait publier dans la Gazette de Publication

I'Ontario la date d'entree en vigueur de la Convention en

Ontario.

5 La presente loi I'emporte sur tout autre texte leeislatif H p''^s^"^^

f,
,

' ^
loi lemporte

incompatible.

6 Les parties a un contrat auquel s'appliquerait la Conven- Exclusion de
'^

. 1 • • , , ^ la Convention
tion peuvent exclure son application en prevoyant expresse-

ment dans le contrat que le droit interne local de I'Ontario ou
d'un autre ressort s'y applique ou que la Convention ne s'y

applique pas.

7 La presente loi entre en vigueur le iour ou elle recoit la Entree en

,. ^ ,
° vigueur

sanction royale.

8 Le titre abrege de la presente loi est Loi de 1988 sur la ^itre abrdgd

vente internationale de marchandises.
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SCHEDULE

UNITED NATIONS CONVENTION ON CONTRACTS FOR THE
INTERNATIONAL SALE OF GOODS

THE STATES PARTIES TO THIS CONVENTION,

BEARING IN MIND the broad objectives in the resolutions adopted

by the sixth special session of the General Assembly of the United Nations

on the establishment of a New International Economic Order,

CONSIDERING that the development of international trade on the

basis of equality and mutual benefit is an important element in promoting

friendly relations among States,

BEING OF THE OPINION that the adoption of uniform rules which

govern contracts for the international sale of goods and take into account

the different social, economic and legal systems would contribute to the

removal of legal barriers in international trade and promote the develop-

ment of international trade,

HAVE AGREED as follows:

PARTI

SPHERE OF APPLICATION AND GENERAL PROVISIONS

CHAPTER I

SPHERE OF APPLICATION

Article 1

(1) This Convention applies to contracts of sale of goods between par-

ties whose places of business are in different States:

(a) when the States are Contracting States; or

(b) when the rules of private international law lead to the application of

the law of a Contracting State.

(2) The fact that the parties have their places of business in different

States is to be disregarded whenever this fact does not appear either from

the contract or from any dealings between, or from information disclosed

by, the parties at any time before or at the conclusion of the contract.

(3) Neither the nationality of the parties nor the civil or commercial

character of the parties or of the contract is to be taken into consideration

in determining the application of this Convention.

Article 2

This Convention does not apply to sales:
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ANNEXE

CONVENTION DES NATIONS UNIES SUR LES CONTRATS DE
VENTE INTERNATIONALE DE MARCHANDISES

LES ETATS PARTIES A LA PRESENTE CONVENTION,

AYANT PRESENTS A L'ESPRIT les objectifs g6neraux inscrits dans

les resolutions relatives a I'instauration d'un nouvel ordre economique inter-

national que rAssembl6e g6n6rale a adoptees k sa sixidme session extraordi-

naire,

CONSIDfiRANT que le ddveloppement du commerce international sur

la base de I'^galitd et des avantages mutuels est un 6\6ment important dans

la promotion de relations amicales entre les Etats,

ESTIMANT que I'adoption de regies uniformes applicables aux con-

trats de vente Internationale de marchandises et compatibles avec les diff6-

rents systemes sociaux, economiques et juridiques contribuera a I'dlimina-

tion des obstacles juridiques aux ^changes internationaux et favorisera le

d^veloppement du commerce international,

SONT CONVENUS de ce qui suit :

PREMIERE PARTIE

CHAMP D'APPLICATION ET DISPOSITIONS G^NfiRALES

CHAPITRE I

CHAMP D'APPLICATION

Article Premier

1) La pr6sente Convention s'applique aux contrats de vente de mar-

chandises entre des parties ayant leur 6tablissement dans des Etats

diff^rents :

a) lorsque ces Etats sont des fitats contractants; ou

b) lorsque les regies du droit international priv6 mdnent a I'application

de la loi d'un Etat contractant.

2) II n'est pas tenu compte du fait que les parties ont leur ^tablissement

dans des Etats diff^rents lorsque ce fait ne ressort ni du contrat, ni de tran-

sactions ant^rieures entre les parties, ni de renseignements donn6s par elles

a un moment quelconque avant la conclusion ou lors de la conclusion du
contrat.

3) Ni la nationality des parties ni le caractdre civil ou commercial des

parties ou du contrat ne sont pris en consideration pour I'application de la

pr6sente Convention.

Article 2

La pr^sente Convention ne r6git pas les ventes :
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(a) of goods bought for personal, family or household use, unless the sell-

er, at any time before or at the conclusion of the contract, neither

knew nor ought to have known that the goods were bought for any

such use;

(b) by auction;

(c) on execution or otherwise by authority of law;

(d) of stocks, shares, investment securities, negotiable instruments or

money;

(e) of ships, vessels, hovercraft or aircraft;

(f) of electricity.

Article 3

(1) Contracts for the supply of goods to be manufactured or produced

are to be considered sales unless the party who orders the goods undertakes

to supply a substantial part of the materials necessary for such manufacture

or production.

(2) This Convention does not apply to contracts in which the prepon-

derant part of the obligations of the party who furnishes the goods consists

in the supply of labour or other services.

Article 4

This Convention governs only the formation of the contract of sale and

the rights and obligations of the seller and the buyer arising from such a

contract. In particular, except as otherwise expressly provided in this Con-
vention, it is not concerned with:

(a) the validity of the contract or of any of its provisions or of any usage;

(b) the effect which the contract may have on the property in the goods

sold.

Article 5

This Convention does not apply to the liability of the seller for death

or personal injury caused by the goods to any person.

Article 6

The parties may exclude the application of this Convention or, subject

to article 12, derogate from or vary the effect of any of its provisions.
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a) de marchandises achetees pour un usage personnel, familial ou
domestique, a moins que le vendeur, a un moment quelconque avant

la conclusion ou lors de la conclusion du contrat, n'ait pas su et n'ait

pas ete cens6 savoir que ces marchandises etaient achetees pour un tel

usage;

b) aux encheres;

c) sur saisie ou de quelque autre mani^re par autorite de justice;

d) de valeurs mobili^res, effets de commerce et monnaies;

e) de navires, bateaux, aeroglisseurs et aeronefs;

f) d'electricit^.

Article 3

1) Sont reputes ventes les contrats de fourniture de marchandises a

fabriquer ou a produire, a moins que la partie qui commande celles-ci n'ait

^ foumir une part essentielle des Elements materiels n6cessaires a cette

fabrication ou production.

2) La pr^sente Convention ne s'applique pas aux contrats dans lesquels

la part preponderante de I'obligation de la partie qui fournit les marchandi-

ses consiste en une fourniture de main-d'oeuvre ou d'autres services.

Article 4

La presente Convention r6git exclusivement la formation du contrat de

vente et les droits et obligations qu'un tel contrat fait naitre entre le ven-

deur et I'acheteur. En particulier, sauf disposition contraire expresse de la

presente Convention, celle-ci ne concerne pas :

a) la validite du contrat ni celle d'aucune de ses clauses non plus que
celle des usages;

b) les effets que le contrat peut avoir sur la propri6t6 des marchandises

vendues.

Article 5

La presente Convention ne s'applique pas k la responsabilite du ven-

deur pour deces ou lesions corporelles causes ^ quiconque par les marchan-

dises.

Article 6

Les parties peuvent exclure I'application de la presente Convention ou,

sous reserve des dispositions de I'article 12, d^roger a I'une quelconque de

ses dispositions ou en modifier les effets.



Bill 90 INTERNATIONAL SALE OF GOODS 1987

CHAPTER II

GENERAL PROVISIONS

Article 7

(1) In the interpretation of this Convention, regard is to be had to its

international character and to the need to promote uniformity in its appli-

cation and the observance of good faith in international trade.

(2) Questions concerning matters governed by this Convention which

are not expressly settled in it are to be settled in conformity with the gen-

eral principles on which it is based or, in the absence of such principles, in

conformity with the law applicable by virtue of the rules of private interna-

tional law.

Article 8

(1) For the purposes of this Convention statements made by and other

conduct of a party are to be interpreted according to his intent where the

other party knew or could not have been unaware what that intent was.

(2) If the preceding paragraph is not applicable, statements made by

and other conduct of a party are to be interpreted according to the under-

standing that a reasonable person of the same kind as the other party would

have had in the same circumstances.

(3) In determining the intent of a party or the understanding a reason-

able person would have had, due consideration is to be given to all relevant

circumstances of the case including the negotiations, any practices which the

parties have established between themselves, usages and any subsequent

conduct of the parties.

Article 9

(1) The parties are bound by any usage to which they have agreed and

by any practices which they have established between themselves.

(2) The parties are considered, unless otherwise agreed, to have

impliedly made applicable to their contract or its formation a usage of

which the parties knew or ought to have known and which in international

trade is widely known to, and regularly observed by, parties to contracts of

the type involved in the particular trade concerned.

Article 10

For the purposes of this Convention:

(a) if a party has more than one place of business, the place of business

is that which has the closest relationship to the contract and its per-

formance, having regard to the circumstances known to or contem-

plated by the parties at any time before or at the conclusion of the

contract;

(b) if a party does not have a place of business, reference is to be made
to his habitual residence.
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CHAPITRE II

DISPOSITIONS CENTRALES

Article 7

1) Pour I'interpr^tation de la pr^sente Convention, il sera tenu compte
de son caractdre international et de la necessite de promouvoir runiformit6

de son application ainsi que d'assurer le respect de la bonne foi dans le

commerce international.

2) Les questions concemant les mati^res regies par la pr^sente Conven-
tion et qui ne sont pas expressement tranch6es par elle seront r6gl6es selon

les principes generaux dont elle s'inspire ou, h d^faut de ces principes, con-

formement a la loi applicable en vertu des regies du droit international

pn\6.

Article 8

1) Aux fins de la pr^sente Convention, les indications et les autres

comportements d'une partie doivent etre interpr^tes selon I'intention de

celle-ci lorsque I'autre partie connaissait ou ne pouvait ignorer cette inten-

tion.

2) Si le paragraphe precedent n'est pas applicable, les indications et

autres comportements d'une partie doivent etre interpr^t^s selon le sens

qu'une personne raisonnable de meme quality que I'autre partie, placee

dans la meme situation, leur aurait donne.

3) Pour determiner I'intention d'une partie ou ce qu'aurait compris une

personne raisonnable, il doit etre tenu compte des circonstances pertinentes,

notamment des n^gociations qui ont pu avoir lieu entre les parties, des

habitudes qui se sont 6tablies entre elles, des usages et de tout comporte-

ment ult6rieur des parties.

Article 9

1) Les parties sont li^es par les usages auxquels elles ont consenti et

par les habitudes qui se sont 6tablies entre elles.

2) Sauf convention contraire des parties, celles-ci sont r6put6es s'etre

tacitement r6f6r6es dans le contrat et pour sa formation a tout usage dont

elles avaient connaissance ou auraient du avoir connaissance et qui, dans le

commerce international, est largement connu et rdgulierement observe par

les parties k des contrats de mdme type dans la branche commerciale consi-

d6r6e.

Article 10

Aux fins de la pr6sente Convention :

a) si une partie a plus d'un ^tablissement, I'^tablissement a prendre en

consid6ration est celui qui a la relation la plus etroite avec le contrat

et son execution eu 6gard aux circonstances connues des parties ou

envisag^es par elles a un moment quelconque avant la conclusion ou

lors de la conclusion du contrat;

b) si une partie n'a pas d'6tablissement, sa residence habituelle en tient

lieu.
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Article 11

A contract of sale need not be concluded in or evidenced by writing

and is not subject to any other requirement as to form. It may be proved

by any means, including witnesses.

Article 12

Any provision of article 11, article 29 or Part II of this Convention that

allows a contract of sale or its modification or termination by agreement or

any offer, acceptance or other indication of intention to be made in any

form other than in writing does not apply where any party has his place of

business in a Contracting State which has made a declaration under article

96 of this Convention. The parties may not derogate from or vary the effect

of this article.

Article 13

For the purposes of this Convention "writing" includes telegram and

telex.

PART II

FORMATION OF THE CONTRACT

Article 14

(1) A proposal for concluding a contract addressed to one or more spe-

cific persons constitutes an offer if it is sufficiently definite and indicates the

intention of the offeror to be bound in case of acceptance. A proposal is

sufficiently definite if it indicates the goods and expressly or implicitly fixes

or makes provision for determining the quantity and the price.

(2) A proposal other than one addressed to one or more specific per-

sons is to be considered merely as an invitation to make offers, unless the

contrary is clearly indicated by the person making the proposal.

Article 15

(1) An offer becomes effective when it reaches the offeree.

(2) An offer, even if it is irrevocable, may be withdrawn if the with-

drawal reaches the offeree before or at the same time as the offer.

Article 16

(1) Until a contract is concluded an offer may be revoked if the revoca-

tion reaches the offeree before he has dispatched an acceptance.

(2) However, an offer cannot be revoked:

(a) if it indicates, whether by stating a fixed time for acceptance or other-

wise, that it is irrevocable; or
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Article 11

Le contrat de vente n'a pas k etre conclu ni constate par 6crit et n'est

soumis a aucune autre condition de forme. II peut etre prouve par tous

moyens, y compris par temoins.

Article 12

Toute disposition de I'article 11, de I'article 29 ou de la deuxidme par-

tie de la pr^sente Convention autorisant une forme autre que la forme

6crite, soit pour la conclusion ou pour la modification ou la resiliation amia-

ble d'un contrat de vente, soit jx)ur toute offre, acceptation ou autre mani-

festation d'intention, ne s'applique pas dds lors qu'une des parties a son eta-

blissement dans un Etat contractant qui a fait une declaration

conform^ment a I'article 96 de la presente Convention. Les parties ne peu-

vent d^roger au present article ni en modifier les effets.

Article 13

Aux fins de la pr6sente Convention, le terme «6crit» doit s'entendre

6galement des communications adress6es par t61egramme ou par t^lex.

DEUXIEME PARTIE

FORMATION DU CONTRAT

Article 14

1) Une proposition de conclure un contrat adress^e k une ou plusieurs

personnes d6terminees constitue une offre si elle est suffisamment precise et

si elle indique la volont6 de son auteur d'etre Yi€ en cas d'acceptation. Une
proposition est suffisamment precise lorsqu'elle d^signe les marchandises et,

express6ment ou implicitement, fixe la quantity et le prix ou donne des

indications permettant de les determiner.

2) Une proposition adress6e a des personnes ind6termin6es est consi-

der6e seulement comme une invitation k I'offre, a moins que la personne

qui a fait la proposition n'ait clairement indiqu6 le contraire.

Article 15

1) Une offre prend effet lorsqu'elle parvient au destinataire.

2) Une offre, meme si elle est irrevocable, peut etre retract6e si la

retractation parvient au destinataire avant ou en meme temps que I'offre.

Article 16

1) Jusqu'^ ce qu'un contrat ait ete conclu, une offre peut etre revoquee

si la revocation parvient au destinataire avant que celui-ci ait expedie une

acceptation.

2) Cependant, une offre ne peut etre r^voqu^e :

a) si elle indique, en fixant un deiai determine pour I'acceptation, ou

autrement, qu'elle est irrevocable; ou
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(b) if it was reasonable for the offeree to rely on the offer as being irrev-

ocable and the offeree has acted in reliance on the offer.

Article 17

An offer, even if it is irrevocable, is terminated when a rejection

reaches the offeror.

Article 18

(1) A statement made by or other conduct of the offeree indicating

assent to an offer is an acceptance. Silence or inactivity does not in itself

amount to acceptance.

(2) An acceptance of an offer becomes effective at the moment the

indication of assent reaches the offeror. An acceptance is not effective if the

indication of assent does not reach the offeror within the time he has fixed

or, if no time is fixed, within a reasonable time, due account being taken of

the circumstances of the transaction, including the rapidity of the means of

communication employed by the offeror. An oral offer must be accepted

immediately unless the circumstances indicate otherwise.

(3) However, if, by virtue of the offer or as a result of practices which
the parties have established between themselves or of usage, the offeree

may indicate assent by performing an act, such as one relating to the dis-

patch of the goods or payment of the price, without notice to the offeror,

the acceptance is effective at the moment the act is performed, provided

that the act is performed within the period of time laid down in the preced-

ing paragraph.

Article 19

(1) A reply to an offer which purports to be an acceptance but contains

additions, limitations or other modifications is a rejection of the offer and
constitutes a counter-offer.

(2) However, a reply to an offer which purports to be an acceptance

but contains additional or different terms which do not materially alter the

terms of the offer constitutes an acceptance, unless the offeror, without

undue delay, objects orally to the discrepancy or dispatches a notice to that

effect. If he does not so object, the terms of the contract are the terms of

the offer with the modifications contained in the acceptance.

(3) Additional or different terms relating, among other things, to the

price, payment, quality and quantity of the goods, place and time of deliv-

ery, extent of one party's liability to the other or the settlement of disputes

are considered to alter the terms of the offer materially.

Article 20

(1) A period of time for acceptance fixed by the offeror in a telegram

or a letter begins to run from the moment the telegram is handed in for dis-

patch or from the date shown on the letter or, if no such date is shown,

from the date shown on the envelope. A period of time for acceptance

fixed by the offeror by telephone, telex or other means of instantaneous

communication, begins to run from the moment that the offer reaches the

offeree.
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b) s'il etait raisonnable pour le destinataire de consid6rer I'offre comme
irrevocable et s'il a agi en consequence.

Article 17

Une offre, meme irrevocable, prend fin lorsque son rejet parvient a

I'auteur de I'offre.

Article 18

1) Une declaration ou autre comportement du destinataire indiquant

qu'il acquiesce k une offre constitue une acceptation. Le silence ou I'inac-

tion k eux seuls ne peuvent valoir acceptation.

2) L'acceptation d'une offre prend effet au moment ou I'indication d'ac-

quiescement parvient k I'auteur de I'offre. L'acceptation ne prend pas effet

si cette indication ne parvient pas a I'auteur de I'offre dans le deiai qu'il a

stipule ou, k defaut d'une telle stipulation, dans un deiai raisonnable,

compte tenu des circonstances de la transaction et de la rapidite des moyens
de communication utilises par I'auteur de I'offre. Une offre verbale doit etre

acceptee immediatement, a moins que les circonstances n'impliquent le con-

traire.

3) Cependant, si, en vertu de I'offre, des habitudes qui se sont etablies

entre les parties ou des usages, le destinataire de I'offre peut indiquer qu'il

acquiesce en accomplissant un acte se rapportant, par exemple, k I'expedi-

tion des marchandises ou au paiement du prtx, sans communication a I'au-

teur de I'offre, l'acceptation prend effet au moment ou cet acte est accom-

pli, pour autant qu'il le soit dans les deiais prevus par le paragraphe

precedent.

Article 19

1) Une reponse qui tend k etre l'acceptation d'une offre, mais qui con-

tient des additions, des limitations ou autres modifications, est un rejet de

I'offre et constitue une contre-offre.

2) Cependant, une reponse qui tend k etre l'acceptation d'une offre,

mais qui contient des elements compiementaires ou differents n'alterant pas

substantiellement les termes de I'offre, constitue une acceptation, a moins

que I'auteur de I'offre, sans retard injustifie, n'en releve les differences ver-

balement ou n'adresse un avis a cet effet. S'il ne le fait pas, les termes du

contrat sont ceux de I'offre, avec les modifications comprises dans l'accepta-

tion.

3) Des elements compiementaires ou differents relatifs notamment au

prix, au paiement, a la qualite et k la quantite des marchandises, au lieu et

au moment de la livraison, a I'etendue de la responsabilite d'une partie a

regard de I'autre ou au rdglement des differends, sont consideres comme
alterant substantiellement les termes de I'offre.

Article 20

1) Le deiai d'acceptation fixe par I'auteur de I'offre dans un teie-

gramme ou une lettre commence a courir au moment oii le teiegramme est

remis pour expedition ou a la date qui apparait sur la lettre ou, a defaut, a

la date qui apparait sur I'enveloppe. Le deiai d'acceptation que I'auteur de

I'offre fixe par telephone, par teiex ou par d'autres moyens de communica-

tion instantanes commence a courir au moment oii I'offre parvient au desti-

nataire.
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(2) Official holidays or non-business days occurring during the period

for acceptance are included in calculating the period. However, if a notice

of acceptance cannot be delivered at the address of the offeror on the last

day of the period because that day falls on an official holiday or a non-busi-

ness day at the place of business of the offeror, the period is extended until

the first business day which follows.

Article 21

(1) A late acceptance is nevertheless effective as an acceptance if with-

out delay the offeror orally so informs the offeree or dispatches a notice to

that effect.

(2) If a letter or other writing containing a late acceptance shows that it

has been sent in such circumstances that if its transmission had been normal

it would have reached the offeror in due time, the late acceptance is effec-

tive as an acceptance unless, without delay, the offeror orally informs the

offeree that he considers his offer as having lapsed or dispatches a notice to

that effect.

Article 22

An acceptance may be withdrawn if the withdrawal reaches the offeror

before or at the same time as the acceptance would have become effective.

Article 23

A contract is concluded at the moment when an acceptance of an offer

becomes effective in accordance with the provisions of this Convention.

Article 24

For the purposes of this Part of the Convention, an offer, declaration

of acceptance or any other indication of intention "reaches" the addressee

when it is made orally to him or delivered by any other means to him per-

sonally, to his place of business or mailing address or, if he does not have a

place of business or mailing address, to his habitual residence.

PART III

SALE OF GOODS

CHAPTER I

GENERAL PROVISIONS

Article 25

A breach of contract committed by one of the parties is fundamental if

it results in such detriment to the other party as substantially to deprive him
of what he is entitled to expect under the contract, unless the party in

breach did not foresee and a reasonable person of the same kind in the

same circumstances would not have foreseen such a result.
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2) Les jours feries ou chomps qui tombent pendant que court le delai

d'acceptation sont compt^s dans le calcul de ce d^lai. Cependant, si la noti-

fication ne peut etre remise a I'adresse de I'auteur de I'offre le dernier jour

du d61ai, parce que celui-ci tombe un jour f6n6 ou ch6m6 au lieu d'6tablis-

sement de I'auteur de I'offre, le delai est proroge jusqu'au premier jour

ouvrable suivant.

Article 21

1) Une acceptation tardive produit neanmoins effet en tant qu'accepta-

tion si, sans retard, I'auteur de I'offre en informe verbalement le destina-

taire ou lui adresse un avis a cet effet.

2) Si la lettre ou autre ecrit contenant une acceptation tardive revele

qu'elle a ete exp^diee dans des conditions telles que, si sa transmission avait

ete r^guliere, elle serait parvenue a temps a I'auteur de I'offre, I'acceptation

tardive produit effet en tant qu'acceptation a moins que, sans retard, I'au-

teur de I'offre n'informe verbalement le destinataire de I'offre qu'il consi-

dere que son offre avait pris fin ou qu'il ne lui adresse un avis a cet effet.

Article 22

L'acceptation peut 6tre r6tract6e si la retractation parvient a I'auteur de

I'offre avant le moment oil l'acceptation aurait pris effet ou a ce moment.

Article 23

Le contrat est conclu au moment oil l'acceptation d'une offre prend

effet conform^ment aux dispositions de la presente Convention.

Article 24

Aux fins de la prdsente partie de la Convention, une offre, une decla-

ration d'acceptation ou toute autre manifestation d'intention «parvient» a

son destinataire lorsqu'elle lui est faite verbalement ou est delivree par tout

autre moyen au destinataire lui-meme, a son 6tablissement, a son adresse

postale ou, s'il n'a pas d'6tablissement ou d'adresse postale, a sa residence

habituelle.

TROISIEME PARTIE

VENTE DE MARCHANDISES

CHAPITRE I

DISPOSITIONS GENERALES

Article 25

Une contravention au contrat commise par I'une des parties est essen-

tielle lorsqu'elle cause k I'autre partie un prejudice tel qu'elle la prive subs-

tantiellement de ce que celle-ci etait en droit d'attendre du contrat, a moins

que la partie en d6faut n'ait pas prevu un tel resultat et qu'une personne

raisonnable de meme qualite placee dans la meme situation ne I'aurait pas

pr^vu non plus.
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Article 26

A declaration of avoidance of the contract is effective only if made by
notice to the other party.

Article 27

Unless otherwise expressly provided in this Part of the Convention, if

any notice, request or other communication is given or made by a party in

accordance with this Part and by means appropriate in the circumstances, a

delay or error in the transmission of the communication or its failure to

arrive does not deprive that party of the right to rely on the communica-
tion.

Article 28

If, in accordance with the provisions of this Convention, one party is

entitled to require performance of any obligation by the other party, a court

is not bound to enter a judgement for specific performance unless the court

would do so under its own law in respect of similar contracts of sale not

governed by this Convention.

Article 29

(1) A contract may be modified or terminated by the mere agreement

of the parties.

(2) A contract in writing which contains a provision requiring any mod-
ification or termination by agreement to be in writing may not be otherwise

modified or terminated by agreement. However, a party may be precluded

by his conduct from asserting such a provision to the extent that the other

party has relied on that conduct.

CHAPTER II

OBLIGATIONS OF THE SELLER

Article 30

The seller must deliver the goods, hand over any documents relating to

them and transfer the property in the goods, as required by the contract

and this Convention.

Section I. Delivery of the goods and handing over of documents

Article 31

If the seller is not bound to deliver the goods at any other particular

place, his obligation to deliver consists:

(a) if the contract of sale involves carriage of the goods—in handing the

goods over to the first carrier for transmission to the buyer;
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Article 26

Une declaration de r6solution du contrat n'a d'effet que si elle est faite

par notification a I'autre partie.

Article 27

Sauf disposition contraire expresse de la pr^sente partie de la Conven-
tion, si une notification, demande ou autre communication est faite par une
partie au contrat conformement a la presente partie et par un moyen appro-

pn6 aux circonstances, un retard ou une erreur dans la transmission de la

communication ou le fait qu'elle n'est pas arriv^e ^ destination ne prive pas

cette partie au contrat du droit de s'en pr^valoir.

Article 28

Si, conformement aux dispositions de la presente Convention, une par-

tie a le droit d'exiger de I'autre I'ex^cution d'une obligation, un tribunal

n'est tenu d'ordonner I'ex^cution en nature que s'il le ferait en vertu de son

propre droit pour des contrats de vente semblables non r^gis par la presente

Convention.

Article 29

1) Un contrat peut etre modifid ou r6sili6 par accord amiable entre les

parties.

2) Un contrat 6crit qui contient une disposition stipulant que toute

modification ou r6siliation amiable doit etre faite par 6cnt ne peut etre

modifie ou r6sili6 a I'amiable sous une autre forme. Toutefois, le comporte-

ment de I'une des parties peut I'empecher d'invoquer une telle disposition si

I'autre partie s'est fondle sur ce comportement.

CHAPITRE II

OBLIGATIONS DU VENDEUR

Article 30

Le vendeur s'oblige, dans les conditions pr^vues au contrat et par la

presente Convention, a livrer les marchandises, a en transferer la propriete

et, s'il y a lieu, k remettre les documents s'y rapportant.

Section I. Livraison des marchandises et remise des documents.

Article 31

Si le vendeur n'est pas tenu de livrer les marchandises en un autre lieu

particulier son obligation de livraison consiste :

a) lorsque le contrat de vente implique un transport des marchandises, a

remettre les marchandises au premier transporteur pour transmission

a I'acheteur;
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(b) if, in cases not within the preceding subparagraph, the contract relates

to specific goods, or unidentified goods to be drawn from a specific

stock or to be manufactured or produced, and at the time of the con-

clusion of the contract the parties knew that the goods were at, or

were to be manufactured or produced at, a particular place—in plac-

ing the goods at the buyer's disposal at that place;

(c) in other cases—in placing the goods at the buyer's disposal at the

place where the seller had his place of business at the time of the

conclusion of the contract.

Article 32

(1) If the seller, in accordance with the contract or this Convention,

hands the goods over to a carrier and if the goods are nof clearly identified

to the contract by markings on the goods, by shipping documents or other-

wise, the seller must give the buyer notice of the consignment specifying the

goods.

(2) If the seller is bound to arrange for carriage of the goods, he must

make such contracts as are necessary for carriage to the place fixed by

means of transportation appropriate in the circumstances and according to

the ususal terms for such transportation.

(3) If the seller is not bound to effect insurance in respect of the car-

riage of the goods, he must, at the buyer's request, provide him with all

available information necessary to enable him to effect such insurance.

Article 33

The seller must deliver the goods:

(a) if a date is fixed by or determinable from the contract, on that date;

(b) if a period of time is fixed by or determinable from the contract, at

any time within that period unless circumstances indicate that the

buyer is to choose a date; or

(c) in any other case, within a reasonable time after the conclusion of the

contract.

Article 34

If the seller is bound to hand over documents relating to the goods, he

must hand them over at the time and place and in the form required by the

contract. If the seller has handed over documents before that time, he may,

up to that time, cure any lack of conformity in the documents, if the exer-

cise of this right does not cause the buyer unreasonable inconvenience or

unreasonable expense. However, the buyer retains any right to claim dam-

ages as provided for in this Convention.
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b) lorsque, dans les cas non vises au precedent alinea, le contrat porte

sur un corps certain ou sur une chose de genre qui doit etre prelevee

sur une masse determinee ou qui doit etre fabriquee ou produite et

lorsque, au moment de la conclusion du contrat, les parties savaient

que les marchandises se trouvaient ou devaient etre fabriqu6es ou
produites en un lieu particulier, k mettre les marchandises k la dispo-

sition de I'acheteur en ce lieu;

c) dans les autres cas, a mettre les marchandises a la disposition de I'a-

cheteur au lieu ou le vendeur avait son 6tablissement au moment de

la conclusion du contrat.

Article 32

1) Si, conform^ment au contrat ou ^ la pr6sente Convention, le ven-

deur remet les marchandises a un transporteur et si les marchandises ne

sont pas clairement identifi^es aux fins du contrat par I'apposition d'un

signe distinctif sur les marchandises, par des documents de transport ou par

tout autre moyen, le vendeur doit donner a I'acheteur avis de I'exp^dition

en d^signant sp6cifiquement les marchandises.

2) Si le vendeur est tenu de prendre des dispositions pour le transport

des marchandises, il doit conclure les contrats necessaires pour que le trans-

port soit effectu6 jusqu'au lieu prevu, par les moyens de transport appro-

pri^s aux circonstances et selon les conditions usuelles pour un tel transport.

3) Si le vendeur n'est pas tenu de souscrire lui-meme une assurance de

transport, il doit fournir a I'acheteur, ^ la demande de celui-ci, tons rensei-

gnements dont il dispose qui sont necessaires a la conclusion de cette assu-

rance.

Article 33

Le vendeur doit livrer les marchandises :

a) si une date est fix6e par le contrat ou determinable par r6f6rence au

contrat, a cette date;

b) si une periode de temps est fix6e par le contrat ou determinable par

reference au contrat, a un moment quelconque au cours de cette

pdriode, a moins qu'il ne r^sulte des circonstances que c'est a I'ache-

teur de choisir une date; ou

c) dans tous les autres cas, dans un deiai raisonnable a partir de la con-

clusion du contrat.

Article 34

Si le vendeur est tenu de remettre les documents se rapportant aux

marchandises, il doit s'acquitter de cette obligation au moment, au lieu et

dans la forme prevue au contrat. En cas de remise anticipee, le vendeur

conserve, jusqu'au moment pr^vu pour la remise, le droit de reparer tout

defaut de conformite des documents, a condition que I'exercice de ce droit

ne cause a I'acheteur ni inconvenient ni frais deraisonnables. Toutefois,

I'acheteur conserve le droit de demander des dommages-interets confor-

mement a la presente Convention.



20 Bill 90 INTERNATIONAL SALE OF GOODS 1987

Section II. Conformity of the goods and third party claims

Article 35

(1) The seller must deliver goods which are of the quantity, quality and

description required by the contract and which are contained or packaged in

the manner required by the contract.

(2) Except where the parties have agreed otherwise, the goods do not

conform with the contract unless they:

(a) are fit for the purposes for which goods of the same description

would ordinarily be used;

(b) are fit for any particular purpose expressly or impliedly made known
to the seller at the time of the conclusion of the contract, except

where the circumstances show that the buyer did not rely, or that it

was unreasonable for him to rely, on the seller's skill and judgment;

(c) possess the qualities of goods which the seller has held out to the

buyer as a sample or model;

(d) are contained or packaged in the manner usual for such goods or,

where there is no such manner, in a manner adequate to preserve and

protect the goods.

(3) The seller is not liable under subparagraphs (a) to (d) of the pre-

ceding paragraph for any lack of conformity of the goods if at the time of

the conclusion of the contract the buyer knew or could not have been una-

ware of such lack of conformity.

Article 36

(1) The seller is liable in accordance with the contract and this Conven-

tion for any lack of conformity which exists at the time when the risk passes

to the buyer, even though the lack of conformity becomes apparent only

after that time.

(2) The seller is also liable for any lack of conformity which occurs

after the time indicated in the preceding paragraph and which is due to a

breach of any of his obligations, including a breach of any guarantee that

for a period of time the goods will remain fit for their ordinary purpose or

for some particular purpose or will retain specified qualities or characteris-

tics.

Article 37

If the seller has delivered goods before the date for delivery, he may,

up to that date, deliver any missing part or make up any deficiency in the

quantity of the goods delivered, or deliver goods in replacement of any

non-conforming goods delivered or remedy any lack of conformity in the

goods delivered, provided that the exercise of this right does not cause the

buyer unreasonable inconvenience or unreasonable expense. However, the

buyer retains any right to claim damages as provided for in this Convention.

Article 38

(1) The buyer must examine the goods, or cause them to be examined,

within as short a period as is practicable in the circumstances.
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Section II. Conformite des marchandises et droits ou pretentions de
tiers.

Article 35

1) Le vendeur doit livrer des marchandises dont la quantite, la qualite

et le type repondent a ceux qui sont pr^vus au contrat, et dont I'eniballage

ou le conditionnement correspond a celui qui est prevu au contrat.

2) A moins que les parties n'en soient convenues autrement, les mar-
chandises ne sont conformes au contrat que si :

a) elles sont propres aux usages auxquels serviraient habituellement des

marchandises du meme type;

b) elles sont propres a tout usage special qui a ete port6 expressement

ou tacitement a la connaissance du vendeur au moment de la conclu-

sion du contrat, sauf s'il r^sulte des circonstances que I'acheteur ne
s'en est pas remis a la competence ou a I'appr^ciation du vendeur ou
qu'il n'etait pas raisonnable de sa part de le faire;

c) elles possedent les qualit^s d'une marchandise que le vendeur a pr6-

sent6e a I'acheteur comme 6chantillon ou modele;

d) elles sont emball^es ou conditionnees selon le mode habituel pour les

marchandises du meme type ou, a defaut de mode habituel, d'une

maniere propre h les conserver et a les prot^ger.

3) Le vendeur n'est pas responsable, au regard des alineas a) a d) du
paragraphe precedent, d'un defaut de conformity que I'acheteur connaissait

ou ne pouvait ignorer au moment de la conclusion du contrat.

Article 36

1) Le vendeur est responsable, conform6ment au contrat et a la pre-

sente Convention, de tout defaut de conformite qui existe au moment du
transfert des risques a I'acheteur, meme si ce d6faut n'apparait qu'ult6rieu-

rement.

2) Le vendeur est 6galement responsable de tout ddfaut de conformity

qui survient apres le moment indiqu^ au paragraphe precedent et qui est

imputable a I'inex^cution de I'une quelconque de ses obligations, y compris

k un manquement k une garantie que, pendant une certaine periode, les

marchandises resteront propres a leur usage normal ou a un usage special

ou conserveront des qualit6s ou caractdristiques sp6cifi6es.

Article 37

En cas de livraison anticip^e, le vendeur a le droit, jusqu'a la date

pr6vue pour la livraison, soit de livrer une partie ou une quantite man-
quante, ou des marchandises nouvelles en remplacement des marchandises

non conformes au contrat, soit de r6parer tout defaut de conformite des

marchandises, a condition que I'exercice de ce droit ne cause a I'acheteur ni

inconvenients ni frais deraisonnables. Toutefois, I'acheteur conserve le droit

de demander des dommages-int^rets conform^ment a la pr6sente Conven-

tion.

Article 38

1) L'acheteur doit examiner les marchandises ou les faire examiner

dans un delai aussi bref que possible eu egard aux circonstances.
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(2) If the contract involves carriage of the goods, examination may be

deferred until after the goods have arrived at their destination.

(3) If the goods are redirected in transit or redispatched by the buyer

without a reasonable opportunity for examination by him and at the time of

the conclusion of the contract the seller knew or ought to have known of

the possibility of such redirection or redispatch, examination may be defer-

red until after the goods have arrived at the new destination.

Article 39

(1) The buyer loses the right to rely on a lack of conformity of the

goods if he does not give notice to the seller specifying the nature of the

lack of conformity within a reasonable time after he has discovered it or

ought to have discovered it.

(2) In any event, the buyer loses the right to rely on a lack of conform-

ity of the goods if he does not give the seller notice thereof at the latest

within a period of two years from the date on which the goods were actu-

ally handed over to the buyer, unless this time-limit is inconsistent with a

contractual period of guarantee.

Article 40

The seller is not entitled to rely on the provisions of articles 38 and 39

if the lack of conformity relates to facts of which he knew or could not

have been unaware and which he did not disclose to the buyer.

Article 41

The seller must deliver goods which are free from any right or claim of

a third party, unless the buyer agreed to take the goods subject to that right

or claim. However, if such right or claim is based on industrial property or

other intellectual property, the seller's obligation is governed by article 42.

Article 42

(1) The seller must deliver goods which are free from any right or

claim of a third party based on industrial property or other intellectual

property, of which at the time of the conclusion of the contract the seller

knew or could not have been unaware, provided that the right or claim is

based on industrial property or other intellectual property:

(a) under the law of the State where the goods will be resold or other-

wise used, if it was contemplated by the parties at the time of the

conclusion of the contract that the goods would be resold or other-

wise used in that State; or

(b) in any other case, under the law of the State where the buyer has his

place of business.

(2) The obligation of the seller under the preceding paragraph does not

extend to cases where:

(a) at the time of the conclusion of the contract the buyer knew or could

not have been unaware of the right or claim; or
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2) Si le contrat implique un transport des marchandises, I'examen peut

etre differe jusqu'a leur arrivee ^ destination.

3) Si les marchandises sont deroutees ou reexpediees par I'acheteur

sans que celui-ci ait eu raisonnablement la possibilite de les examiner et si,

au moment de la conclusion du contrat, le vendeur connaissait ou aurait du
connaitre la possibilite de ce d^routage ou de cette reexpedition, I'examen

peut etre diff6re jusqu'^ I'arriv^e des marchandises a leur nouvelle destina-

tion.

Article 39

1) L'acheteur est d6chu du droit de se pr6valoir d'un d6faut de confor-

mite s'il ne le denonce pas au vendeur, en precisant la nature de ce defaut,

dans un ddlai raisonnable a partir du moment ou il I'a constate ou aurait du

le constater.

2) Dans tous les cas, l'acheteur est d^chu du droit de se prevaloir d'un

defaut de conformity, s'il ne le denonce pas au plus tard dans un delai de

deux ans a compter de la date a laquelle les marchandises lui ont ete effec-

tivement remises, k moins que ce ddlai ne soit incompatible avec la duree

d'une garantie contractuelle.

Article 40

Le vendeur ne peut pas se prevaloir des dispositions des articles 38 et

39 lorsque le defaut de conformite porte sur des faits qu'il connaissait ou ne

pouvait ignorer et qu'il n'a pas reveles a l'acheteur.

Article 41

Le vendeur doit livrer les marchandises libres de tout droit ou preten-

tion d'un tiers, k moins que l'acheteur n'accepte de prendre les marchandi-

ses dans ces conditions. Toutefois, si ce droit ou cette pretention est fond6e

sur la propriety industrielle ou autre propriete intellectuelle, I'obligation du

vendeur est regie par I'article 42.

Article 42

1) Le vendeur doit livrer les marchandises libres de tout droit ou pre-

tention d'un tiers fonde sur la propriety industrielle ou autre propriety intel-

lectuelle, qu'il connaissait ou ne pouvait ignorer au moment de la conclu-

sion du contrat, a condition que ce droit ou cette pretention soit fonde sur

la propriety industrielle ou autre propriety intellectuelle :

a) en vertu de la loi de I'Etat ou les marchandises doivent etre reven-

dues ou utilisees, si les parties ont envisage au moment de la conclu-

sion du contrat que les marchandises seraient revendues ou utilis6es

dans cet Etat; ou

b) dans tous les autres cas, en vertu de la loi de I'Etat ou l'acheteur a

son etablissement.

2) Dans les cas suivants, le vendeur n'est pas tenu de I'obligation pr6-

vue au paragraphe pr6c6dent :

a) au moment de la conclusion du contrat, l'acheteur connaissait ou ne

pouvait ignorer I'existence du droit ou de la pretention; ou
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(b) the right or claim results from the seller's compliance with technical

drawings, designs, formulae or other such specifications furnished by

the buyer.

Article 43

(1) The buyer loses the right to rely on the provisions of article 41 or

article 42 if he does not give notice to the seller specifying the nature of the

right or claim of the third party within a reasonable time after he has

become aware or ought to have become aware of the right or claim.

(2) The seller is not entitled to rely on the provisions of the preceding

paragraph if he knew of the right or claim of the third party and the nature

of it.

Article 44

Notwithstanding the provisions of paragraph (1) of article 39 and para-

graph (1) of article 43, the buyer may reduce the price in accordance with

article 50 or claim damages, except for loss of profit, if he has a reasonable

excuse for his failure to give the required notice.

Section III. Remedies for breach of contract by the seller

Article 45

(1) If the seller fails to perform any of his obligations under the con-

tract or this Convention, the buyer may:

(a) exercise the rights provided in articles 46 to 52;

(b) claim damages as provided in articles 74 to 77.

(2) The buyer is not deprived of any right he may have to claim dam-

ages by exercising his right to other remedies.

(3) No period of grace may be granted to the seller by a court or arbi-

tral tribunal when the buyer resorts to a remedy for breach of contract.

Article 46

(1) The buyer may require performance by the seller of his obligations

unless the buyer has resorted to a remedy which is inconsistent with this

requirement.

(2) If the goods do not conform with the contract, the buyer may
require delivery of substitute goods only if the lack of conformity constitutes

a fundamental breach of contract and a request for substitute goods is made
either in conjunction with notice given under article 39 or within a reason-

able time thereafter.

(3) If the goods do not conform with the contract, the buyer may
require the seller to remedy the lack of conformity by repair, unless this is

unreasonable having regard to all the circumstances. A request for repair

must be made either in conjunction with notice given under article 39 or

within a reasonable time thereafter.
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b) le droit ou la pretention rdsulte de ce que le vendeur s'est conforme
aux plans techniques, dessins, formules ou autres specifications analo-

gues foumis par I'acheteur.

Article 43

1) L'acheteur perd le droit de se prdvaloir des dispositions des articles

41 et 42 s'il ne d^nonce pas au vendeur le droit ou la pretention du tiers,

en pr^cisant la nature de ce droit ou de cette pretention, dans un delai rai-

sonnable a partir du moment ou il en a eu connaissance ou aurait du en
avoir connaissance.

2) Le vendeur ne peut pas se prevaloir des dispositions du paragraphe

precedent s'il connaissait le droit ou la pretention du tiers et sa nature.

Article 44

Nonobstant les dispositions du paragraphe 1 de I'article 39 et du para-

graphe 1 de I'article 43, l'acheteur peut r^duire le prix conformement a I'ar-

ticle 50 ou demander des dommages-interets, sauf pour le gain manqu6, s'il

a une excuse raisonnable pour n'avoir pas procede a la denonciation

requise.

Section III. Moyens dont dispose l'acheteur en cos de contravention au

central par le vendeur.

Article 45

1) Si le vendeur n'a pas execute I'une quelconque des obligations resul-

tant pour lui du contrat de vente ou de la pr^sente Convention, l'acheteur

est iond€ a :

a) exercer les droits prevus aux articles 46 a 52;

b) demander les dommages-intdrets pr6vus aux articles 74 a 77.

2) L'acheteur ne perd pas le droit de demander des dommages-interets

lorsqu'il exerce son droit de recourir a un autre moyen.

3) Aucun d61ai de grace ne peut etre accord^ au vendeur par un juge

ou par un arbitre lorsque l'acheteur se prdvaut d'un des moyens dont il dis-

pose en cas de contravention au contrat.

Article 46

1) L'acheteur peut exiger du vendeur I'exdcution de ses obligations, a

moins qu'il ne se soit pr^valu d'un moyen incompatible avec cette exigence.

2) Si les merchandises ne sont pas conformes au contrat, l'acheteur ne

peut exiger du vendeur la livraison de merchandises de remplacement que si

le defaut de conformite constitue une contravention essentielle au contrat et

si cette livraison est demandee au moment de la denonciation du defaut de

conformite faite conformement a I'article 39 ou dans un delai raisonnable a

compter de cette denonciation.

3) Si les merchandises ne sont pas conformes au contrat, l'acheteur

peut exiger du vendeur qu'il repare le defaut de conformite, a moins que
cela ne soit deraisonnable compte tenu de toutes les circonstances. La repa-

ration doit etre demandee au moment de la denonciation du defaut de con-

formity faite conformement a I'article 39 ou dans un delai raisonnable a

compter de cette denonciation.
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Article 47

(1) The buyer may fix an additional period of time of reasonable length

for performance by the seller of his obligations.

(2) Unless the buyer has received notice from the seller that he will not

perform within the period so fixed, the buyer may not, during that period,

resort to any remedy for breach of contract. However, the buyer is not

deprived thereby of any right he may have to claim damages for delay in

performance.

Article 48

(1) Subject to article 49, the seller may, even after the date for deliv-

ery, remedy at his own expense any failure to perform his obligations, if he

can do so without unreasonable delay and without causing the buyer unrea-

sonable inconvenience or uncertainty of reimbursement by the seller of

expenses advanced by the buyer. However, the buyer retains any right to

claim damages as provided for in this Convention.

(2) If the seller requests the buyer to make known whether he will

accept performance and the buyer does not comply with the request within

a reasonable time, the seller may perform within the time indicated in his

request. The buyer may not, during that period of time, resort to any rem-

edy which is inconsistent with performance by the seller.

(3) A notice by the seller that he will perform within a specified period

of time is assumed to include a request, under the preceding paragraph,

that the buyer make known his decision.

(4) A request or notice by the seller under paragraph (2) or (3) of this

article is not effective unless received by the buyer.

Article 49

(1) The buyer may declare the contract avoided:

(a) if the failure by the seller to perform any of his obligations under the

contract or this Convention amounts to a fundamental breach of con-

tract; or

(b) in case of non-delivery, if the seller does not deliver the goods within

the additional period of time fixed by the buyer in accordance with

paragraph (1) of article 47 or declares that he will not deliver within

the period fixed.

(2) However, in cases where the seller has delivered the goods, the

buyer loses the right to declare the contract avoided unless he does so:

(a) in respect of late delivery, within a reasonable time after he has

become aware that delivery has been made;

(b) in respect of any breach other than late delivery, within a reasonable

time:

(i) after he knew or ought to have known of the breach;
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Article 47

1) L'acheteur peut impartir au vendeur un d61ai supplementaire de

durde raisonnable pour I'exdcution de ses obligations.

2) A moins qu'il n'ait re^u du vendeur une notification I'informant que
celui-ci n'ex6cuterait pas ses obligations dans le d^lai ainsi imparti, l'ache-

teur ne peut, avant I'expiration de ce delai, se pr^valoir d'aucun des

moyens dont il dispose en cas de contravention au contrat. Toutefois,

l'acheteur ne perd pas, de ce fait, le droit de demander des dommages-
int^rets pour retard dans I'execution.

Article 48

1) Sous reserve de I'article 49, le vendeur peut, meme apres la date de

la livraison, r6parer a ses frais tout manquement a ses obligations, a condi-

tion que cela n'entraine pas un retard deraisonnable et ne cause a l'acheteur

ni inconvenients deraisonnables ni incertitude quant au remboursement par

le vendeur des frais faits par l'acheteur. Toutefois, l'acheteur conserve le

droit de demander des dommages-int^rets conform6ment a la pr6sente

Convention.

2) Si le vendeur demande a l'acheteur de lui faire savoir s'il accepte

I'execution et si l'acheteur ne lui r^pond pas dans un d^lai raisonnable, le

vendeur peut ex6cuter ses obligations dans le delai qu'il a indique dans sa

demande. L'acheteur ne peut, avant I'expiration de ce delai, se prevaloir

d'un moyen incompatible avec I'execution par le vendeur de ses obligations.

3) Lorsque le vendeur notifie ^ l'acheteur son intention d'executer ses

obligations dans un d^lai determine, il est presume demander a l'acheteur

de lui faire connaitre sa decision conformement au paragraphe precedent.

4) Une demande ou une notification faite par le vendeur en vertu des

paragraphes 2 ou 3 du present article n'a d'effet que si elle est regue par

l'acheteur.

Article 49

1) L'acheteur peut declarer le contrat resolu :

a) si I'inexecution par le vendeur de I'une quelconque des obligations

resultant pour lui du contrat ou de la presente Convention constitue

une contravention essentielle au contrat; ou

b) en cas de defaut de livraison, si le vendeur ne livre pas les marchan-

dises dans le deiai supplementaire imparti par l'acheteur conforme-

ment au paragraphe 1 de I'article 47 ou s'il declare qu'il ne les livrera

pas dans le deiai ainsi imparti.

2) Cependant, lorsque le vendeur a livre les marchandises, l'acheteur

est dechu du droit de declarer le contrat resolu s'il ne I'a pas fait :

a) en cas de livraison tardive, dans un deiai raisonnable a partir du

moment ou il a su que la livraison avait ete effectuee;

b) en cas de contravention autre que la livraison tardive, dans un deiai

raisonnable :

(i) a partir du moment ou il a eu connaissance ou aurait dn avoir

connaissance de cette contravention;
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(ii) after the expiration of any additional period of time fixed by the

buyer in accordance with paragraph (1) of article 47, or after the

seller has declared that he will not perform his obligations within

such an additional period; or

(iii) after the expiration of any additional period of time indicated by
the seller in accordance with paragraph (2) of article 48, or after

the buyer has declared that he will not accept performance.

Article 50

If the goods do not conform with the contract and whether or not the

price has already been paid, the buyer may reduce the price in the same
proportion as the value that the goods actually delivered had at the time of

the delivery bears to the value that conforming goods would have had at

that time. However, if the seller remedies any failure to perform his obliga-

tions in accordance with article 37 or article 48 or if the buyer refuses to

accept performance by the seller in accordance with those articles, the

buyer may not reduce the price.

Article 51

(1) If the seller delivers only a part of the goods or if only a part of the

goods delivered is in conformity with the contract, articles 46 to 50 apply in

respect of the part which is missing or which does not conform.

(2) The buyer may declare the contract avoided in its entirety only if

the failure to make delivery completely or in conformity with the contract

amounts to a fundamental breach of the contract.

Article 52

(1) If the seller delivers the goods before the date fixed, the buyer may
take delivery or refuse to take delivery.

(2) If the seller delivers a quantity of goods greater than that provided

for in the contract, the buyer may take delivery or refuse to take delivery

of the excess quantity. If the buyer takes delivery of all or part of the

excess quantity, he must pay for it at the contract rate.

CHAPTER III

OBLIGATIONS OF THE BUYER

Article 53

The buyer must pay the price for the goods and take delivery of them
as required by the contract and this Convention.
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(ii) apres I'expiration de tout ddlai suppl6mentaire imparti par I'a-

cheteur conformement au paragraphe 1 de I'article 47 ou apres

que le vendeur a declare qu'il n'executerait pas ses obligations

dans ce d61ai suppl6mentaire; ou

(iii) aprds I'expiration de tout d61ai suppl^mentaire indiqu6 par le

vendeur conformement au paragraphe 2 de Particle 48 ou apres

que I'acheteur a declare qu'il n'accepterait pas I'ex^cution.

Article 50

En cas de d6faut de conformity des marchandises au contrat, que le

prix ait 6t6 ou non deja pay6, I'acheteur peut r^duire le prix proportionnel-

lement a la difference entre la valeur que les marchandises effectivement

livrdes avaient au moment de la livraison et la valeur que des marchandises

conformes auraient eue a ce moment. Cependant, si le vendeur repare tout

manquement a ses obligations conformement a I'article 37 ou a I'article 48

ou si I'acheteur refuse d'accepter Tex^cution par le vendeur conformement a

ces articles, I'acheteur ne peut r^duire le prix.

Article 51

1) Si le vendeur ne livre qu'une partie des marchandises ou si une par-

tie seulement des marchandises livrees est conforme au contrat, les articles

46 ^ 50 s'appliquent en ce qui concerne la partie manquante ou non con-

forme.

2) L'acheteur ne peut declarer le contrat resolu dans sa totality que si

I'inexecution partielle ou le defaut de conformity constitue une contraven-

tion essentielle au contrat.

Article 52

1) Si le vendeur livre les marchandises avant la date fix^e, I'acheteur a

la faculty d'en prendre livraison ou de refuser d'en prendre livraison.

2) Si le vendeur livre une quantity sup^rieure a celle prevue au contrat,

I'acheteur peut accepter ou refuser de prendre livraison de la quantite

excedentaire. Si I'acheteur accepte d'en prendre livraison en tout ou en par-

tie, il doit la payer au tarif du contrat.

CHAPITRE III

OBLIGATIONS DE L'ACHETEUR

Article 53

L'acheteur s'oblige, dans les conditions prevues au contrat et par la

presente Convention, a payer le prix et a prendre livraison des marchan-

dises.
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Section I. Payment of the price

Article 54

The buyer's obligation to pay the price includes taking such steps and
complying with such formalities as may be required under the contract or

any laws and regulations to enable payment to be made.

Article 55

Where a contract has been validly concluded but does not expressly or

implicitly fix or make provision for determining the price, the parties are

considered, in the absence of any indication to the contrary, to have
impliedly made reference to the price generally charged at the time of the

conclusion of the contract for such goods sold under comparable circum-

stances in the trade concerned.

Article 56

If the price is fixed according to the weight of the goods, in case of

doubt it is to be determined by the net weight.

Article 57

(1) If the buyer is not bound to pay the price at any other particular

place, he must pay it to the seller:

(a) at the seller's place of business; or

(b) if the payment is to be made against the handing over of the goods or

of documents, at the place where the handing over takes place.

(2) The seller must bear any increase in the expenses incidental to pay-

ment which is caused by a change in his place of business subsequent to the

conclusion of the contract.

Article 58

(1) If the buyer is not bound to pay the price at any other specific

time, he must pay it when the seller places either the goods or documents
controlling their disposition at the buyer's disposal in accordance with the

contract and this Convention. The seller may make such payment a condi-

tion for handing over the goods or documents.

(2) If the contract involves carriage of the goods, the seller may dis-

patch the goods on terms whereby the goods, or documents controlling their

disposition, will not be handed over to the buyer except against payment of

the price.

(3) The buyer is not bound to pay the price until he has had an oppor-

tunity to examine the goods, unless the procedures for delivery or payment
agreed upon by the parties are inconsistent with his having such an opportu-

nity.
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Section I. Paiement du prix.

Article 54

L'obligation qu'a I'acheteur de payer le prix comprend celle de prendre

les mesures et d'accomplir les formalit^s destinies a permettre le paiement

du prix qui sont prevues par le contrat ou par les lois et les rdglements.

Article 55

Si la vente est valablement conclue sans que le prix des marchandises

vendues ait 6te fixe dans le contrat expressement ou implicitement ou par

une disposition permettant de le determiner, les parties sont r6put6es, sauf

indications contraires, s'etre tacitement r^f^r^es au prix habituellement pra-

tique au moment de la conclusion du contrat, dans la branche commerciale

consid^ree, pour les memes marchandises vendues dans des circonstances

comparables.

Article 56

Si le prix est fix6 d'apres le poids des marchandises, c'est le poids net

qui, en cas de doute, determine ce'prix.

Article 57

1) Si I'acheteur n'est pas tenu de payer le prix en un autre lieu particu-

lier, il doit payer le vendeur :

a) a r^tablissement de celui-ci; ou

b) si le paiement doit etre fait contre la remise des marchandises ou des

documents, au lieu de cette remise.

2) Le vendeur doit supporter toute augmentation des frais accessoires

au paiement qui r^sultent de son changement d'etablissement aprds la con-

clusion du contrat.

Article 58

1) Si I'acheteur n'est pas tenu de payer le prix a un autre moment
determine, il doit le payer lorsque, conform^ment au contrat et a la pre-

sente Convention, le vendeur met k sa disposition soit les marchandises soit

des documents representatifs des marchandises. Le vendeur peut faire du

paiement une condition de la remise des marchandises ou des documents.

2) Si le contrat implique un transport des marchandises, le vendeur

peut en faire I'exp^dition sous condition que celles-ci ou les documents

representatifs ne seront remis a I'acheteur que contre paiement du prix.

3) L'acheteur n'est pas tenu de payer le prix avant d'avoir eu la possi-

bilit6 d'examiner les marchandises, a moins que les modalit^s de livraison

ou de paiement dont sont convenues les parties ne lui en laissent pas la pos-

sibility.
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Article 59

The buyer must pay the price on the date fixed by or determinable

from the contract and this Convention without the need for any request or

compHance with any formahty on the part of the seller.

Section IL Taking delivery

Article 60

The buyer's obligation to take delivery consists:

(a) in doing all the acts which could reasonably be expected of him in

order to enable the seller to make delivery; and

(b) in taking over the goods.

Section IH. Remedies for breach of contract by the buyer

Article 61

(1) If the buyer fails to perform any. of his obligations under the con-

tract or this Convention, the seller may:

(a) exercise the rights provided in articles 62 to 65;

(b) claim damages as provided in articles 74 to 77.

(2) The seller is not deprived of any right he may have to claim dam-

ages by exercising his right to other remedies.

(3) No period of grace may be granted to the buyer by a court or arbi-

tral tribunal when the seller resorts to a remedy for breach of contract.

Article 62

The seller may require the buyer to pay the price, take delivery or per-

form his other obligations, unless the seller has resorted to a remedy which

is inconsistent with this requirement.

Article 63

(1) The seller may fix an additional period of time of reasonable length

for performance by the buyer of his obligations.

(2) Unless the seller has received notice from the buyer that he will not

perform within the period so fixed, the seller may not, during that period,

resort to any remedy for breach of contract. However, the seller is not

deprived thereby of any right he may have to claim damages for delay in

performance.
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Article 59

L'acheteur doit payer le prix a la date fix6e au contrat ou resultant du
contrat et de la presente Convention, sans qu'il soit besoin d'aucune
demande ou autre formalite de la part du vendeur.

Section II. Prise de livraison.

Article 60

L'obligation de l'acheteur de prendre livraison consiste :

a) a accomplir tout acte qu'on pent raisonnablement attendre de lui pour
permettre au vendeur d'effectuer la livraison; et

b) k retirer les marchandises.

Section III. Moyens dont dispose le vendeur en cos de contravention au
contrat par l'acheteur.

Article 61

1) Si l'acheteur n'a pas ex6cut^ I'une quelconque des obligations resul-

tant pour lui du contrat de vente ou de la presente Convention, le vendeur
est fond6 a :

a) exercer les droits pr^vus aux articles 62 a 65;

b) demander les dommages-int6rets pr6vus aux articles 74 a 77.

2) Le vendeur ne perd pas le droit de demander des dommages-int^rets

lorsqu'il exerce son droit de recourir k un autre moyen.

3) Aucun ddlai de grace ne pent etre accorde a l'acheteur par un juge

ou par un arbitre lorsque le vendeur se pr^vaut d'un des moyens dont il dis-

pose en cas de contravention au contrat.

Article 62

Le vendeur pent exiger de l'acheteur le paiement du prix, la prise de
livraison des marchandises ou I'exdcution des autres obligations de l'ache-

teur, a moins qu'il ne se soit prevalu d'un moyen incompatible avec ces exi-

gences.

Article 63

1) Le vendeur peut impartir a l'acheteur un delai suppMmentaire de

duree raisonnable pour I'ex^cution de ses obligations.

2) A moins qu'il n'ait regu de l'acheteur une notification I'informant

que celui-ci n'ex^cuterait pas ses obligations dans le delai ainsi imparti, le

vendeur ne peut, avant I'expiration de ce d61ai, se prevaloir d'aucun des

moyens dont il dispose en cas de contravention au contrat. Toutefois, le

vendeur ne perd pas, de ce fait, le droit de demander des dommages-inte-

rets pour retard dans I'ex^cution.
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Article 64

(1) The seller may declare the contract avoided:

(a) if the failure by the buyer to perform any of his obligations under the

contract or this Convention amounts to a fundamental breach of con-

tract; or

(b) if the buyer does not, within the additional period of time fixed by

the seller in accordance with paragraph (1) of article 63, perform his

obligation to pay the price or take delivery of the goods, or if he

declares that he will not do so within the period so fixed.

(2) However, in cases where the buyer has paid the price, the seller

loses the right to declare the contract avoided unless he does so:

(a) in respect of late performance by the buyer, before the seller has

become aware that performance has been rendered; or

(b) in respect of any breach other than late performance by the buyer,

within a reasonable time:

(i) after the seller knew or ought to have known of the breach; or

(ii) after the expiration of any additional period of time fixed by the

seller in accordance with paragraph (1) of article 63, or after the

buyer has declared that he will not perform his obligations within

such an additional period.

Article 65

(1) If under the contract the buyer is to specify the form, measurement

or other features of the goods and he fails to make such specification either

on the date agreed upon or within a reasonable time after receipt of a

request from the seller, the seller may, without prejudice to any other rights

he may have, make the specification himself in accordance with the require-

ments of the buyer that may be known to him.

(2) If the seller makes the specification himself, he must inform the

buyer of the details thereof and must fix a reasonable time within which the

buyer may make a different specification. If, after receipt of such a commu-
nication, the buyer fails to do so within the time so fixed, the specification

made by the seller is binding.

CHAPTER IV

PASSING OF RISK

Article 66

Loss of or damage to the goods after the risk has passed to the buyer

does not discharge him from his obligation to pay the price, unless the loss

or damage is due to an act or omission of the seller.
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Article 64

1) Le vendeur peut declarer le contrat r^solu :

a) si I'inex^cution par I'acheteur de I'une quelconque des obligations

resultant pour lui du contrat ou de la presente Convention constitue

une contravention essentielle au contrat; ou

b) si I'acheteur n'ex^cute pas son obligation de payer le prix ou ne prend
pas livraison des marchandises dans le delai supplementaire imparti

par le vendeur conformement au paragraphe 1 de I'article 63 ou s'il

declare qu'il ne le fera pas dans le delai ainsi imparti.

2) Cependant, lorsque I'acheteur a pay6 le prix, le vendeur est d^chu

du droit de declarer le contrat r6solu s'il ne I'a pas fait :

a) en cas d'ex^cution tardive par I'acheteur, avant d'avoir su qu'il y avait

eu execution; ou

b) en cas de contravention pour I'acheteur autre que rex6cution tardive,

dans un delai raisonnable :

(i) ^ partir du moment oil le vendeur a eu connaissance ou aurait

du avoir connaissance de cette contravention; ou

(ii) apres I'expiration de tout delai supplementaire imparti par le

vendeur conformement au paragraphe 1 de I'article 63 ou apres

que I'acheteur ait declare qu'il n'ex6cuterait pas ses obligations

dans ce delai supplementaire.

Article 65

1) Si le contrat pr^voit que I'acheteur doit specifier la forme, la mesure

ou d'autres caract^ristiques des marchandises et si I'acheteur n'effectue pas

cette specification a la date convenue ou dans un d61ai raisonnable k comp-
ter de la reception d'une demande du vendeur, celui-ci peut, sans prejudice

de tous autres droits qu'il peut avoir, effectuer lui-meme cette specification

d'apres les besoins de I'acheteur dont il peut avoir connaissance.

2) Si le vendeur effectue lui-meme la specification, il doit en faire con-

naitre les modalitds a I'acheteur et lui impartir un d61ai raisonnable pour

une specification differente. Si, apres r6ception de la communication du
vendeur, I'acheteur n'utilise pas cette possibilite dans le delai ainsi imparti,

la specification effectuee par le vendeur est definitive.

CHAPITRE IV

TRANSFERT DES RISQUES

Article 66

La perte ou la deterioration des marchandises survenue apres le trans-

fert des risques a I'acheteur ne libere pas celui-ci de son obligation de payer

le prix, a moins que ces evenements ne soient dus a un fait du vendeur.
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Article 67

(1) If the contract of sale involves carriage of the goods and the seller

is not bound to hand them over at a particular place, the risk passes to the

buyer when the goods are handed over to the first carrier for transmission

to the buyer in accordance with the contract of sale. If the seller is bound
to hand the goods over to a carrier at a particular place, the risk does not

pass to the buyer until the goods are handed over to the carrier at that

place. The fact that the seller is authorized to retain documents controlling

the disposition of the goods does not affect the passage of the risk.

(2) Nevertheless, the risk does not pass to the buyer until the goods are

clearly identified to the contract, whether by markings on the goods, by
shipping documents, by notice given to the buyer or otherwise.

Article 68

The risk in respect of goods sold in transit passes to the buyer from the

time of the conclusion of the contract. However, if the circumstances so

indicate, the risk is assumed by the buyer from the time the goods were
handed over to the carrier who issued the documents embodying the con-

tract of carriage. Nevertheless, if at the time of the conclusion of the con-

tract of sale the seller knew or ought to have known that the goods had
been lost or damaged and did not disclose this to the buyer, the loss or

damage is at the risk of the seller.

Article 69

(1) In cases not within articles 67 and 68, the risk passes to the buyer

when he takes over the goods or, if he does not do so in due time, from

the time when the goods are placed at his disposal and he commits a breach

of contract by failing to take delivery.

(2) However, if the buyer is bound to take over the goods at a place

other than a place of business of the seller, the risk passes when delivery is

due and the buyer is aware of the fact that the goods are placed at his dis-

posal at that place.

(3) If the contract relates to goods not then identified, the goods are

considered not to be placed at the disposal of the buyer until they are

clearly identified to the contract.

Article 70

If the seller has committed a fundamental breach of contract, articles

67, 68 and 69 do not impair the remedies available to the buyer on account

of the breach.
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Article 67

1) Lorsque le contrat de vente implique un transport des marchandises

et que le vendeur n'est pas tenu de les remettre en un lieu determine, les

risques sont transf^rds a I'acheteur a partir de la remise des marchandises

au premier transporteur pour transmission a I'acheteur conformement au

contrat de vente. Lorsque le vendeur est tenu de remettre les marchandises

a un transporteur en un lieu determine, les risques ne sont pas transf^res a

I'acheteur tant que les marchandises n'ont pas 6te remises au transporteur

en ce lieu. Le fait que le vendeur soit autorise a conserver les documents
representatifs des marchandises n'affecte pas le transfer! des risques.

2) Cependant, les risques ne sont pas transfdres k I'acheteur tant que
les marchandises n'ont pas ete clairement identifiees aux fins du contrat,

que ce soit par I'apposition d'un signe distinctif sur les marchandises, par

des documents de transport, par un avis donn6 & I'acheteur ou par tout

autre moyen.

Article 68

En ce qui concerne les marchandises vendues en cours de transport, les

risques sont transf^r^s a I'acheteur a partir du moment ou le contrat est

conclu. Toutefois, si les circonstances I'impliquent, les risques sont a la

charge de I'acheteur h compter du moment ou les marchandises ont ete

remises au transporteur qui a 6mis les documents constatant le contrat de

transport. Neanmoins, si, au moment de la conclusion du contrat de vente,

le vendeur avait connaissance du fait que les marchandises avaient p6ri ou
avaient 6t6 d6terior6es et qu'il n'en a pas inform^ I'acheteur, la perte ou la

d6t6rioration est ^ la charge du vendeur.

Article 69

1) Dans les cas non vis6s par les articles 67 et 68, les risques sont trans-

f€T6s k I'acheteur lorsqu'il retire les marchandises ou, s'il ne le fait pas en

temps voulu, a partir du moment ou les marchandises sont mises a sa dispo-

sition et ou il commet une contravention au contrat en n'en prenant pas

livraison.

2) Cependant, si I'acheteur est tenu de retirer les marchandises en un

lieu autre qu'un etablissement du vendeur, les risques sont transfer's lors-

que la livraison est due et que I'acheteur sait que les marchandises sont

mises k sa disposition en ce lieu.

3) Si la vente porte sur des marchandises non encore individualisees,

les marchandises ne sont reput'es avoir et' mises a la disposition de I'ache-

teur que lorsqu'elles ont 'te clairement identifiees aux fins du contrat.

Article 70

Si le vendeur a commis une contravention essentielle au contrat, les

dispositions des articles 67, 68 et 69 ne portent pas atteinte aux moyens

dont I'acheteur dispose en raison de cette contravention.
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CHAPTER V

PROVISIONS COMMON TO THE OBLIGATIONS OF THE SELLER
AND OF THE BUYER

Section I. Anticipatory breach and instalment contracts

Article 71

(1) A party may suspend the performance of his obligations if, after the

conclusion of the contract, it becomes apparent that the other party will not

perform a substantial part of his obligations as a result of:

(a) a serious deficiency in his ability to perform or in his creditworthi-

ness; or

(b) his conduct in preparing to perform or in performing the contract.

(2) If the seller has already dispatched the goods before the grounds

described in the preceding paragraph become evident, he may prevent the

handing over of the goods to the buyer even though the buyer holds a doc-

ument which entitles him to obtain them. The present paragraph relates

only to the rights in the goods as between the buyer and the seller.

(3) A party suspending performance, whether before or after dispatch

of the goods, must immediately give notice of the suspension to the other

party and must continue with performance if the other party provides ade-

quate assurance of his performance.

Article 72

(1) If prior to the date for performance of the contract it is clear that

one of the parties will commit a fundamental breach of contract, the other

party may declare the contract avoided.

(2) If time allows, the party intending to declare the contract avoided

must give reasonable notice to the other party in order to permit him to

provide adequate assurance of his performance.

(3) The requirements of the preceding paragraph do not apply if the

other party has declared that he will not perform his obligations.

Article 73

(1) In the case of a contract for delivery of goods by instalments, if the

failure of one party to perform any of his obligations in respect of any

instalment constitutes a fundamental breach of contract with respect to that

instalment, the other party may declare the contract avoided with respect to

that instalment.

(2) If one party's failure to perform any of his obligations in respect of

any instalment gives the other party good grounds to conclude that a funda-

mental breach of contract will occur with respect to future instalments, he

may declare the contract avoided for the future, provided that he does so

within a reasonable time.
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CHAPITRE V

DISPOSITIONS COMMUNES AUX OBLIGATIONS DU VENDEUR ET
DE L'ACHETEUR

Section I. Contravention anticipee et contrats a livraisons successives.

Article 71

1) Une partie peut differer I'execution de ses obligations lorsqu'il appa-

rait, apres la conclusion du contrat, que I'autre partie n'executera pas une

partie essentielle de ses obligations du fait :

a) d'une grave insuffisance dans la capacity d'execution de cette partie

ou sa solvability; ou

b) de la maniere dont elle s'apprete a ex^cuter ou execute le contrat.

2) Si le vendeur a deja expedie les marchandises lorsque se revelent les

raisons pr6vues au paragraphe precedent, il peut s'opposer a ce que les

marchandises soient remises a I'acheteur, meme si celui-ci d^tient un docu-

ment lui permettant de les obtenir. Le present paragraphe ne concerne que

les droits respectifs du vendeur et de I'acheteur sur les marchandises.

3) La partie qui differe I'execution, avant ou apres I'expedition des

marchandises, doit adresser immddiatement une notification a cet effet a

I'autre partie, et elle doit proceder a I'execution si I'autre partie donne des

assurances suffisantes de la bonne execution de ses obligations.

Article 72

1) Si, avant la date de I'execution du contrat, il est manifeste qu'une

partie commettra une contravention essentielle au contrat, I'autre partie

peut declarer celui-ci r^solu.

2) Si elle dispose du temps n^cessaire, la partie qui a I'intention de

declarer le contrat resolu doit le notifier a I'autre partie dans des conditions

raisonnables pour lui permettre de donner des assurances suffisantes de la

bonne execution de ses obligations.

3) Les dispositions du paragraphe precedent ne s'appliquent pas si I'au-

tre partie a declare qu'elle n'ex6cuterait pas ses obligations.

Article 73

1) Dans les contrats a livraisons successives, si I'inexecution par I'une

des parties d'une obligation relative a une livraison constitue une contraven-

tion essentielle au contrat en ce qui concerne cette livraison, I'autre partie

peut declarer le contrat resolu pour ladite livraison.

2) Si I'inexecution par I'une des parties d'une obligation relative a une

livraison donne a I'autre partie de serieuses raisons de penser qu'il y aura

contravention essentielle au contrat en ce qui concerne des obligations futu-

res, elle peut declarer le contrat resolu pour I'avenir, a condition de le faire

dans un delai raisonnable.
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(3) A buyer who declares the contract avoided in respect of any deliv-

ery may, at the same time, declare it avoided in respect of deliveries

already made or of future deliveries if, by reason of their interdependence,

those deliveries could not be used for the purpose contemplated by the par-

ties at the time of the conclusion of the contract.

Section IL Damages

Article 74

Damages for breach of contract by one party consist of a sum equal to

the loss, including loss of profit, suffered by the other party as a conse-

quence of the breach. Such damages may not exceed the loss which the

party in breach foresaw or ought to have foreseen at the time of the conclu-

sion of the contract, in the light of the facts and natters of which he then

knew or ought to have known, as a possible consequence of the breach of

contract.

Article 75

If the contract is avoided and if, in a reasonable manner and within a

reasonable time after avoidance, the buyer has bought goods in replacement

or the seller has resold the goods, the party claiming damages may recover

the difference between the contract price and the price in the substitute

transaction as well as any further damages recoverable under article 74.

Article 76

(1) If the contract is avoided and there is a current price for the goods,

the party claiming damages may, if he has not made a purchase or resale

under article 75, recover the difference between the price fixed by the con-

tract and the current price at the time of avoidance as well as any further

damages recoverable under article 74. If, however, the party claiming dam-
ages has avoided the contract after taking over the goods, the current price

at the time of such taking over shall be applied instead of the current price

at the time of avoidance.

(2) For the purposes of the preceding paragraph, the current price is

the price prevailing at the place where delivery of the goods should have

been made or, if there is no current price at that place, the price at such

other place as serves as a reasonable substitute, making due allowance for

differences in the cost of transporting the goods.

Article 77

A party who relies on a breach of contract must take such measures as

are reasonable in the circumstances to mitigate the loss, including loss of

profit, resulting from the breach. If he fails to take such measures, the

party in breach may claim a reduction in the damages in the amount by

which the loss should have been mitigated.



1987 VENTE INTERNATIONALE DE MARCHANDISES 41

3) L'acheteur qui declare le contrat r6solu pour une livraison peut, en
mdme temps, le declarer r6solu pour les livraisons d6j^ regues ou pour les

livraisons futures si, en raison de leur connexit^, ces livraisons ne peuvent

etre utilis6es aux fins envisag6es par les parties au moment de la conclusion

du contrat.

Section II. Dommages-interets.

Article 74

Les dommages-interets pour une contravention au contrat commise par

une partie sont 6gaux h. la perte subie et au gain manqu6 par I'autre partie

par suite de la contravention. Ces dommages-int6rets ne peuvent 6tre sup6-

rieurs h la perte subie et au gain manqu6 que la partie en ddfaut avait pr6-

vus ou aurait dfl prdvoir au moment de la conclusion du contrat, en consi-

ddrant les faits dont elle avait connaissance ou aurait du avoir connaissance,

comme 6tant des consequences possibles de la contravention au contrat.

Article 75

Lorsque le contrat est r^solu et que, d'une mani^re raisonnable et dans

un d61ai raisonnable apr^s la resolution, l'acheteur a proc^de a un achat de

remplacement ou le vendeur ^ une vente compensatoire, la partie qui

demande des dommages-int6rets peut obtenir la difference entre le prix du
contrat et le prix de I'achat de remplacement ou de la vente compensatoire

ainsi que tous autres dommages-interets qui peuvent etre dus en vertu de

I'article 74.

Article 76

1) Lorsque le contrat est resolu et que les marchandises ont un prix

courant, la partie qui demande des dommages-interets peut, si elle n'a pas

procede h un achat de remplacement ou a une vente compensatoire au titre

de I'article 75, obtenir la difference entre le prix fixe dans le contrat et le

prix courant au moment de la resolution ainsi que tous autres dommages-
interets qui peuvent etre dus au titre de I'article 74. Neanmoins, si la partie

qui demande des dommages-interets a declare le contrat resolu apres avoir

pris possession des marchandises, c'est le prix courant au moment de la

prise de possession qui est applicable et non pas le prix courant au moment
de la resolution.

2) Aux fins du paragraphe precedent, le prix courant est celui du lieu

ou la livraison des marchandises aurait du etre effectuee ou, ^ defaut de

prix courant en ce lieu, le prix courant pratique en un autre lieu qu'il appa-

rait raisonnable de prendre comme lieu de reference, en tenant compte des

differences dans les frais de transport des marchandises.

Article 77

La partie qui invoque la contravention au contrat doit prendre les

mesures raisonnables, eu egard aux circonstances, pour limiter la perte, y

compris le gain manque, resuhant de la contravention. Si elle neglige de le

faire, la partie defaut peut demander une reduction des dommages-interets

egale au montant de la perte qui aurait du etre evitee.



42 Bill 90 INTERNATIONAL SALE OF GOODS 1987

Section IIL Interest

Article 78

If a party fails to pay the price or any other sum that is in arrears, the

other party is entitled to interest on it, without prejudice to any claim for

damages recoverable under article 74.

Section IV. Exemptions

Article 79

(1) A party is not liable for a failure to perform any of his obligations

if he proves that the failure was due to an impediment beyond his control

and that he could not reasonably be expected to have taken the impediment

into account at the time of the conclusion of the contract or to have

avoided or overcome it or its consequences.

(2) If the party's failure is due to the failure by a third person whom
he has engaged to perform the whole or a part of the contract, that party is

exempt from liability only if:

(a) he is exempt under the preceding paragraph; and

(b) the person whom he has so engaged would be so exempt if the provi-

sions of that paragraph were applied to him.

(3) The exemption provided by this article has effect for the period

during which the impediment exists.

(4) The party who fails to perform must give notice to the other party

of the impediment and its effect on his ability to perform. If the notice is

not received by the other party within a reasonable time after the party who
fails to perform knew or ought to have known of the impediment, he is lia-

ble for damages resulting from such non-receipt.

(5) Nothing in this article prevents either party from exercising any

right other than to claim damages under this Convention.

Article 80

A party may not rely on a failure of the other party to perform, to the

extent that such failure was caused by the first party's act or omission.

Section V. Effects of avoidance

Article 81

(1) Avoidance of the contract releases both parties from their obliga-

tions under it, subject to any damages which may be due. Avoidance does

not affect any provision of the contract for the settlement of disputes or any

other provision of the contract governing the rights and obligations of the

parties consequent upon the avoidance of the contract.

(2) A party who has performed the contract either wholly or in part

may claim restitution from the other party of whatever the first party has

supplied or paid under the contract. If both parties are bound to make res-

titution, they must do so concurrently.
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Section III. Interets.

Article 78

Si une partie ne paie pas le prix ou toute autre somme due, I'autre par-

tie a droit a des interets sur cette somme, sans prejudice des dommages-
int6rets qu'elle serait fondle h. demander en vertu de 1 article 74.

Section IV. Exoneration.

Article 79

1) Une partie n'est pas responsable de I'inex^cution de I'une quelcon-

que de ses obligations si elle prouve que cette inex6cution est due a un
empechement independant de sa volont^ et que I'on ne pouvait raisonnable-

ment attendre d'elle qu'elle le prenne en consideration au moment de la

conclusion du contrat, qu'elle le previenne ou le surmonte ou qu'elle en
pr^vienne ou surmonte les consequences.

2) Si I'inexdcution par une partie est due ^ I'inex^cution par un tiers

qu'elle a charge d'ex6cuter tout ou partie du contrat, cette partie n'est exo-

nix€t de sa responsabilit6 que dans le cas :

a) ou elle Test en vertu des dispositions du paragraphe precedent; et

b) ou le tiers serait lui aussi exon6r6 si les dispositions de ce paragraphe

lui 6taient appliqu6es.

3) L'exon6ration prevue par le present article produit effet pendant la

dur^e de I'empechement.

4) La partie qui n'a pas ex6cut6 doit avertir I'autre partie de I'empeche-

ment et de ses effets sur sa capacity d'ex^cuter. Si I'avertissement n'arrive

pas k destination dans un d61ai raisonnable & partir du moment ou la partie

qui n'a pas execute a connu ou aurait du connaitre I'empechement, celle-ci

est tenue £i des dommages-interets du fait de ce d6faut de reception.

5) Les dispositions du present article n'interdisent pas a une partie

d'exercer tous ses droits autres que celui d'obtenir des dommages-int6rSts

en vertu de la pr^sente Convention.

Article 80

Une partie ne peut pas se pr^valoir d'une inex6cution par I'autre partie

dans la mesure ou cette inex6cution est due a un acte ou a une omission de

sa part.

Section V. Effets de la resolution.

Article 81

1) La resolution du contrat libdre les deux parties de leurs obligations,

sous reserve des dommages-interets qui peuvent etre dus. Elle n'a pas d'ef-

fet sur les stipulations du contrat relatives au reglement des differends ou

aux droits et obligations des parties en cas de resolution.

2) La partie qui a execute le contrat totalement ou partiellement peut

r6clamer restitution a I'autre partie de ce qu'elle a fourni ou paye en execu-

tion du contrat. Si les deux parties sont tenues d'effectuer des restitutions,

elles doivent y proc^der simultanement.
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Article 82

(1) The buyer loses the right to declare the contract avoided or to

require the seller to deliver substitute goods if it is impossible for him to

make restitution of the goods substantially in the condition in which he

received them.

(2) The preceding paragraph does not apply:

(a) if the impossibility of making restitution of the goods or of making

restitution of the goods substantially in the condition in which the

buyer received them is not due to his act or omission;

(b) if the goods or part of the goods have perished or deteriorated as a

result of the examination provided for in article 38; or

(c) if the goods or part of the goods have been sold in the normal course

of business or have been consumed or transformed by the buyer in

the course of normal use before he discovered or ought to have dis-

covered the lack of conformity.

Article 83

A buyer who has lost the right to declare the contract avoided or to

require the seller to deliver substitute goods in accordance with article 82

retains all other remedies under the contract and this Convention.

Article 84

(1) If the seller is bound to refund the price, he must also pay interest

on it, from the date on which the price was paid.

(2) The buyer must account to the seller for all benefits which he has

derived from the goods or part of them:

(a) if he must make restitution of the goods or part of them; or

(b) if it is impossible for him to make restitution of all or part of the

goods or to make restitution of all or part of the goods substantially

in the condition in which he received them, but he has nevertheless

declared the contract avoided or required the seller to deliver substi-

tute goods.

Section VI. Preservation of the goods

Article 85

If the buyer is in delay in taking delivery of the goods or, where pay-

ment of the price and delivery of the goods are to be made concurrently, if

he fails to pay the price, and the seller is either in possession of the goods

or otherwise able to control their disposition, the seller must take such steps

as are reasonable in the circumstances to preserve them. He is entitled to

retain them until he has been reimbursed his reasonable expenses by the

buyer.
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Article 82

1) L'acheteur perd le droit de declarer le contrat r6solu ou d'exiger du
vendeur la livraison de marchandises de remplacement s'il lui est impossible

de restituer les marchandises dans un 6tat sensiblement identique k celui

dans lequel il les a revues.

2) Le paragraphe pr6c6dent ne s'applique pas :

a) si I'impossibilit^ de restituer les marchandises ou de les restituer dans

un 6tat sensiblement identique a celui dans lequel l'acheteur les a

regues n'est pas due a un acte ou a une omission de sa part;

b) si les marchandises ont p6ri ou sont d6t6rior6es, en totality ou en par-

tie, en consequence de I'examen present a I'article 38; ou

c) si l'acheteur, avant le moment ou il a constat^ ou aurait dii constater

le d6faut de conformity, a vendu tout ou partie des marchandises

dans le cadre d'une operation commerciale normale ou a consomm6
ou transforme tout ou partie des marchandises conformement a I'u-

sage normal.

Article 83

L'acheteur qui a perdu le droit de declarer le contrat r^solu ou d'exiger

du vendeur la livraison de marchandises de remplacement en vertu de I'arti-

cle 82 conserve le droit de se pr^valoir de tous les autres moyens qu'il tient

du contrat et de la pr^sente Convention.

Article 84

1) Si le vendeur est tenu de restituer le prix, il doit aussi payer des

intdrets sur le montant de ce prix k compter du jour du paiement.

2) L'acheteur doit au vendeur I'^quivalent de tout profit qu'il a retire

des marchandises ou d'une partie de celles-ci :

a) lorsqu'il doit les restituer en tout ou en partie; ou

b) lorsqu'il est dans I'impossibilitf de restituer tout ou partie des mar-

chandises ou de les restituer en tout ou en partie dans un 6tat sensi-

blement identique a celui dans lequel il les a revues et que n^anmoins

il a declare le contrat r6solu ou a exig6 du vendeur la livraison de

marchandises de remplacement.

Section VL Conservation des marchandises.

Article 85

Lorsque l'acheteur tarde a prendre livraison des marchandises ou qu'il

n'en paie pas le prix, alors que le paiement du prix et la livraison doivent

se faire simultan^ment, le vendeur, s'il a les marchandises en sa possession

ou sous son controle, doit prendre les mesures raisonnables, eu ^gard aux

circonstances, pour en assurer la conservation. II est fonde a les retenir

jusqu'a ce qu'il ait obtenu de l'acheteur le remboursement de ses depenses

raisonnables.
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Article 86

(1) If the buyer has received the goods and intends to exercise any

right under the contract or this Convention to reject them, he must take

such steps to preserve them as are reasonable in the circumstances. He is

entitled to retain them until he has been reimbursed his reasonable expen-

ses by the seller.

(2) If goods dispatched to the buyer have been placed at his disposal at

their destination and he exercises the right to reject them, he must take

possession of them on behalf of the seller, provided that this can be done
without payment of the price and without unreasonable inconvenience or

unreasonable expense. This provision does not apply if the seller or a per-

son authorized to take charge of the goods on his behalf is present at the

destination. If the buyer takes possession of the goods under this paragraph,

his rights and obligations are governed by the preceding paragraph.

Article 87

A party who is bound to take steps to preserve the goods may deposit

them in a warehouse of a third person at the expense of the other party

provided that the expense incurred is not unreasonable.

Article 88

(1) A party who is bound to preserve the goods in accordance with

article 85 or 86 may sell them by any appropriate means if there has been
an unreasonable delay by the other party in taking possession of the goods

or in taking them back or in paying the price or the cost of preservation,

provided that reasonable notice of the intention to sell has been given to

the other party.

(2) If the goods are subject to rapid deterioration or their preservation

would involve unreasonable expense, a party who is bound to preserve the

goods in accordance with article 85 or 86 must take reasonable measures to

sell them. To the extent possible he must give notice to the other party of

his intention to sell.

(3) A party selling the goods has the right to retain out of the proceeds

of sale an amount equal to the reasonable expenses of preserving the goods

and of selling them. He must account to the other party for the balance.

PART IV

FINAL PROVISIONS

Article 89

The Secretary-General of the United Nations is hereby designated as

the depositary for this Convention.
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Article 86

1) Si I'acheteur a regu les marchandises et entend exercer tout droit de
les refuser en vertu du contrat ou de la pr6sente Convention, il doit prendre

les mesures raisonnables, eu egard aux circonstances, pour en assurer la

conservation. II est fonde a les retenir jusqu'a ce qu'il ait obtenu du ven-

deur le remboursement de ses d^penses raisonnables.

2) Si les marchandises expediees a I'acheteur ont 6t6 mises a sa disposi-

tion a leur lieu de destination et si I'acheteur exerce le droit de les refuser,

il doit en prendre possession pour le compte du vendeur a condition de
pouvoir le faire sans paiement du prix et sans inconvenient ou frais derai-

sonnables. Cette disposition ne s'applique pas si le vendeur est present au

lieu de destination ou s'il y a en ce lieu une personne ayant qualite pour
prendre les marchandises en charge pour son compte. Les droits et obliga-

tions de I'acheteur qui prend possession des marchandises en vertu du pre-

sent paragraphe sont r6gis par le paragraphe pr6c6dent.

Article 87

La partie qui est tenue de prendre des mesures pour assurer la conser-

vation des marchandises pent les d^poser dans les magasins d'un tiers aux
frais de I'autre partie, a condition que les frais qui en r6sultent ne soient

pas ddraisonnables.

Article 88

1) La partie qui doit assurer la conservation des marchandises confor-

m6ment aux articles 85 ou 86 peut les vendre par tous moyens appropries si

I'autre partie a apporte un retard d^raisonnable a prendre possession des

marchandises ou a les reprendre ou a payer le prix ou les frais de leur con-

servation, sous reserve de notifier h cette autre partie, dans des conditions

raisonnables, son intention de vendre.

2) Lorsque les marchandises sont sujettes k une deterioration rapide ou
lorsque leur conservation entrainerait des frais d^raisonnables, la partie qui

est tenue d'assurer la conservation des marchandises conformement aux arti-

cles 85 ou 86 doit raisonnablement s'employer k les vendre. Dans la mesure

du possible, elle doit notifier k I'autre partie son intention de vendre.

3) La partie qui vend les marchandises a le droit de retenir sur le pro-

duit de la vente un montant egal aux frais raisonnables de conservation et

de vente des marchandises. Elle doit le surplus a I'autre partie.

QUATRIEME PARTIE

DISPOSITIONS FINALES

Article 89

Le Secretaire general de I'Organisation des Nations Unies est d6sign6

comme depositaire de la pr^sente Convention.
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Article 90

This Convention does not prevail over any international agreement

which has already been or may be entered into and which contains provi-

sions concerning the matters governed by this Convention, provided that the

parties have their places of business in States parties to such agreement.

Article 91

(1) This Convention is open for signature at the concluding meeting of

the United Nations Conference on Contracts for the International Sale of

Goods and will remain open for signature by all States at the Headquarters

of the United Nations, New York until 30 September 1981.

(2) This Convention is subject to ratification, acceptance or approval by

the signatory States.

(3) This Convention is open for accession by all States which are not

signatory States as from the date it is open for signature.

(4) Instruments of ratification, acceptance, approval and accession are

to be deposited with the Secretary-General of the United Nations.

Article 92

(1) A Contracting State may declare at the time of signature, ratifica-

tion, acceptance, approval or accession that it will not be bound by Part II

of this Convention or that it will not be bound by Part III of this Conven-

tion.

(2) A Contracting State which makes a declaration in accordance with

the preceding paragraph in respect of Part II or Part III of this Convention

is not to be considered a Contracting State within paragraph (1) of article 1

of this Convention in respect of matters governed by the Part to which the

declaration applies.

Article 93

(1) If a Contracting State has two or more territorial units in which,

according to its constitution, different systems of law are applicable in rela-

tion to the matters dealt with in this Convention, it may, at the time of sig-

nature, ratification, acceptance, approval or accession, declare that this

Convention is to extend to all its territorial units or only to one or more of

them, and may amend its declaration by submitting another declaration at

any time.

(2) These declarations are to be notified to the depositary and are to

state expressly the territorial units to which the Convention extends.

(3) If, by virtue of a declaration under this article, this Convention

extends to one or more but not all of the territorial units of a Contracting

State, and if the place of business of a party is located in that State, this

place of business, for the purposes of this Convention, is considered not to

be in a Contracting State, unless it is in a territorial unit to which the Con-

vention extends.
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Article 90

La presente Convention ne pr^vaut pas sur un accord international d^j^

conclu ou a conclure qui contient des dispositions concernant les matidres

regies par la presente Convention, a condition que les parties au contrat

aient leur etablissement dans les Etats parties a cet accord.

Article 91

1) La pr6sente Convention sera ouverte h la signature h. la stance de
cloture de la Conference des Nations Unies sur les contrats de vente Inter-

nationale de marchandises et restera ouverte a la signature de tous les fitats

au Siege de I'Organisation des Nations Unies, a New York, jusqu'au 30

septembre 1981.

2) La presente Convention est sujette k ratification, acceptation ou
approbation par les Etats signataires.

3) La presente Convention sera ouverte k I'adhdsion de tous les Etats

qui ne sont pas signataires, a partir de la date h laquelle elle sera ouverte k

la signature.

4) Les instruments de ratification, d'acceptation, d'approbation ou
d'adh^sion seront d6pos6s aupr^s du Secretaire gdn^ral de I'Organisation

des Nations Unies.

Article 92

1) Tout Etat contractant pourra, au moment de la signature, de la rati-

fication, de I'acceptation, de I'approbation ou de Tadh^sion, declarer qu'il

ne sera pas \i€ par la deuxi^me partie de la pr6sente Convention ou qu'il ne

sera pas lie par la troisieme partie de la presente Convention.

2) Un Etat contractant qui fait, en vertu du paragraphe precedent, une

declaration a regard de la deuxieme partie ou de la troisidme partie de la

presente Convention ne sera pas considere comme etant un fitat contrac-

tant, au sens du paragraphe 1 de I'article premier de la Convention, pour

les matidres regies par la partie de la Convention k laquelle cette declara-

tion s'applique.

Article 93

1) Tout fitat contractant qui comprend deux ou plusieurs unites territo-

riales dans lesquelles, selon sa constitution, des syst^mes de droit differents

s'appliquent dans les matidres regies par la presente Convention pourra, au

moment de la signature, de la ratification, de I'acceptation, de I'approbation

ou de I'adhesion, declarer que la presente Convention s'appliquera a toutes

ses unites territoriales ou seulement a I'une ou plusieurs d'entre elles et

pourra k tout moment modifier cette declaration en faisant une nouvelle

declaration.

2) Ces declarations seront notifiees au depositaire et designeront

expressement les unites territoriales auxquelles la Convention s'applique.

3) Si, en vertu d'une declaration faite conformement au present article,

la presente Convention s'applique a I'une ou plusieurs des unites territoria-

les d'un Etat contractant, mais non pas ^ toutes, et si I'etablissement d'une

partie au contrat est situe dans cet Etat, cet etablissement sera considere,
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(4) If a Contracting State makes no declaration under paragraph (1) of

this article, the Convention is to extend to all territorial units of that State.

Article 94

(1) Two or more Contracting States which have the same or closely

related legal rules on matters governed by this Convention may at any time

declare that the Convention is not to apply to contracts of sale or to their

formation where the parties have their places of business in those States.

Such declarations may be made jointly or by reciprocal unilateral declara-

tions.

(2) A Contracting State which has the same or closely related legal

rules on matters governed by this Convention as one or more non-Contract-

ing States may at any time declare that the Convention is not to apply to

contracts of sale or to their formation where the parties have their places of

business in those States.

(3) If a State which is the object of a declaration under the preceding

paragraph subsequently becomes a Contracting State, the declaration made
will, as from the date on which the Convention enters into force in respect

of the new Contracting State, have the effect of a declaration made under

paragraph (1), provided that the new Contracting State joins in such decla-

ration or makes a reciprocal unilateral declaration.

Article 95

Any State may declare at the time of the deposit of its instrument of

ratification, acceptance, approval or accession that it will not be bound by

subparagraph (l)(b) of article 1 of this Convention.

Article 96

A Contracting State whose legislation requires contracts of sale to be

concluded in or evidenced by writing may at any time make a declaration in

accordance with article 12 that any provision of article 11, article 29, or Part

II of this Convention, that allows a contract of sale or its modification or

termination by agreement or any offer, acceptance, or other indication of

intention to be made in any form other than in writing, does not apply

where any party has his place of business in that State.

Article 97

(1) Declarations made under this Convention at the time of signature

are subject to confirmation upon ratification, acceptance or approval.

(2) Declarations and confirmations of declarations are to be in writing

and be formally notified to the depositary.
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aux fins de la presente Convention, comme n'^tant pas situ6 dans un Etat

contractant, a moins qu'il ne soit situ6 dans une unit6 territoriale k laquelle

la Convention s'applique.

4) Si un Etat contractant ne fait pas de declaration en vertu du para-

graphe 1 du present article, la Convention s'appliquera a I'ensemble du ter-

ritoire de cet Etat.

Article 94

1) Deux ou plusieurs Etats contractants qui, dans des matidres regies

par la presente Convention, appliquent des regies juridiques identiques ou
voisines peuvent, a tout moment, ddclarer que la Convention ne s'appli-

quera pas aux contrats de vente ou a leur formation lorsque les parties ont

leur etablissement dans ces fitats. De telles declarations peuvent etre faites

conjointement ou etre unilaterales et r^ciproques.

2) Un 6tat contractant qui, dans des matieres regies par la presente

Convention, applique des regies juridiques identiques ou voisines de celles

d'un ou de plusieurs Etats non contractants peut, a tout moment, declarer

que la Convention ne s'appliquera pas aux contrats de vente ou a leur for-

mation lorsque les parties ont leur etablissement dans ces Et.ats.

3) Lorsqu'un Etat k I'dgard duquel une declaration a dte faite en vertu

du paragraphe precedent devient par la suite un Etat contractant, la decla-

ration mentionnee aura, a partir de la date k laquelle la presente Conven-
tion entrera en vigueur a regard de ce nouvel Etat contractant, les effets

d'une declaration faite en vertu du paragraphe 1, a condition que le nouvel

Etat contractant s'y associe ou fasse une declaration unilaterale a titre reci-

proque.

Article 95

Tout 6tat peut declarer, au moment du depot de son instrument de

ratification, d'acceptation, d'approbation ou d'adhesion, qu'il ne sera pas lie

par I'alinea b) du paragraphe 1 de I'article premier de la presente Conven-
tion.

Article 96

Tout fitat contractant dont la legislation exige que les contrats de vente

soient conclus ou constates par ecrit peut k tout moment declarer, confor-

mement a I'article 12, que toute disposition de I'article 11, de I'article 29 ou
de la deuxieme partie de la presente Convention autorisant une forme autre

que la forme ecrite pour la conclusion, la modification ou la resiliation

amiable d'un contrat de vente, ou pour toute offre, acceptation ou autre

manifestation d'intention, ne s'applique pas des lors que I'une des parties a

son etablissement dans cet 6tat.

Article 97

1) Les declarations faites en vertu de la presente Convention lors de la

signature sont sujettes k confirmation lors de la ratification, de I'acceptation

ou de I'approbation.

2) Les declarations, et la confirmation des declarations, seront faites

par ecrit et formellement notifiees au depositaire.
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(3) A declaration takes effect simultaneously with the entry into force

of this Convention in respect of the State concerned. However, a declara-

tion of which the depositary receives formal notification after such entry

into force takes effect on the first day of the month following the expiration

of six months after the date of its receipt by the depositary. Reciprocal uni-

lateral declarations under article 94 take effect on the first day of the month
following the expiration of six months after the receipt of the latest declara-

tion by the depositary.

(4) Any State which makes a declaration under this Convention may
withdraw it at any time by a formal notification in writing addressed to the

depositary. Such withdrawal is to take effect on the first day of the month
following the expiration of six months after the date of the receipt of the

notification by the depositary.

(5) A withdrawal of a declaration made under article 94 renders inoper-

ative, as from the date on which the withdrawal takes effect, any reciprocal

declaration made by another State under that article.

Article 98

No reservations are permitted except those expressly authorized in this

Convention.

Article 99

(1) This Convention enters into force, subject to the provisions of para-

graph (6) of this article, on the first day of the month following the expira-

tion of twelve months after the date of deposit of the tenth instrument of

ratification, acceptance, approval or accession, including an instrument

which contains a declaration made under article 92.

(2) When a State ratifies, accepts, approves or accedes to this Conven-
tion after the deposit of the tenth instrument of ratification, acceptance,

approval or accession, this Convention, with the exception of the Part

excluded, enters into force in respect of that State, subject to the provisions

of paragraph (6) of this article, on the first day of the month following the

expiration of twelve months after the date of the deposit of its instrument

of ratification, acceptance, approval or accession.

(3) A State which ratifies, accepts, approves or accedes to this Conven-
tion and is a party to either or both the Convention relating to a Uniform
Law on the Formation of Contracts for the International Sale of Goods
done at The Hague on 1 July 1964 (1964 Hague Formation Convention)
and the Convention relating to a Uniform Law on the International Sale of

Goods done at The Hague on 1 July 1964 (1964 Hague Sales Convention)
shall at the same time denounce, as the case may be, either or both the

1964 Hague Sales Convention and the 1964 Hague Formation Convention
by notifying the Government of the Netherlands to that effect.

(4) A State party to the 1964 Hague Sales Convention which ratifies,

accepts, approves or accedes to the present Convention and declares or has

declared under article 92 that it will not be bound by Part II of this Con-
vention shall at the time of ratification, acceptance, approval or accession

denounce the 1964 Hague Sales Convention by notifying the Government of

the Netherlands to that effect.
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3) Les declarations prendront effet a la date de I'entree en vigueur de

la pr6sente Convention a regard de I'Etat declarant. Cependant, les decla-

rations dont le ddpositaire aura regu notification formelle apres cette date

prendront effet le premier jour du mois suivant I'expiration d'un d61ai de

six mois a compter de la date de leur r6ception par le d^positaire. Les

declarations unilat^rales et r^ciproques faites en vertu de I'article 94 pren-

dront effet le premier jour du mois suivant I'expiration d'une periode de six

mois apres la date de la reception de la demidre declaration par le deposi-

taire.

4) Tout Etat qui fait une declaration en vertu de la presente Conven-

tion peut a tout moment la retirer par une notification formelle adressee

par ecrit au depositaire. Ce retrait prendra effet le premier jour du mois

suivant I'expiration d'une periode de six mois aprds la date de reception de

la notification par le depositaire.

5) Le retrait d'une declaration faite en vertu de I'article 94 rendra

caduque, a partir de la date de sa prise d'effet, toute declaration reciproque

faite par un autre Etat en vertu de ce meme article.

Article 98

Aucune reserve n'est autorisee autre que celles qui sont expressement

autorisees par la presente Convention.

Article 99

1) La presente Convention entrera en vigueur, sous reserve des disposi-

tions du paragraphe 6 du present article, le premier jour du mois suivant

I'expiration d'une periode de douze mois aprds la date du depot du dixieme

instrument de ratification, d'acceptation, d'approbation ou d'adhesion, y
compris tout instrument contenant une declaration faite en vertu de

I'article 92.

2) Lorsqu'un Etat ratifiera, acceptera ou approuvera la presente Con-

vention ou y adherera apr^s le depot du dixidme instrument de ratification,

d'acceptation, d'approbation ou d'adhesion, la Convention, a I'exception de

la partie exclue, entrera en vigueur a regard de cet Etat, sous reserve des

dispositions du paragraphe 6 du present article, le premier jour du mois sui-

vant I'expiration d'une periode de douze mois apr^s la date du depot de

I'instrument de ratification, d'acceptation, d'approbation ou d'adhesion.

3) Tout Etat qui ratifiera, acceptera ou approuvera la presente Conven-

tion ou y adherera et qui est partie a la Convention portant loi uniforme

sur la formation des contrats de vente Internationale des objets mobiliers

corporels faite k La Haye le 1" juillet 1964 (Convention de La Haye de

1964 sur la formation) ou a la Convention portant loi uniforme sur la vente

Internationale des objets mobiliers corporels faite a La Haye le 1*"^ juillet

1964 (Convention de La Haye de 1964 sur la vente), ou k ces deux conven-

tions, denoncera en meme temps, selon le cas, la Convention de La Haye
de 1964 sur la vente ou la Convention de La Haye sur la formation, ou ces

deux conventions, en adressant une notification a cet effet au Gouverne-

ment neerlandais.

4) Tout Etat partie a la Convention de La Haye de 1964 sur la vente

qui ratifiera, acceptera ou approuvera la presente Convention ou y adherera

et qui dedarera ou aura declare en vertu de I'article 92 qu'il n'est pas lie

par la deuxieme partie de la Convention, denoncera, au moment de la rati-

fication, de racceptation, de I'approbation ou de I'adhesion, la Convention

de La Haye de 1964 sur la vente en adressant une notification k cet effet au

Gouvernenent neerlandais.
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(5) A State party to the 1964 Hague Formation Convention which rati-

fies, accepts, approves or accedes to the present Convention and declares or

has declared under article 92 that it will not be bound by Part III of this

Convention shall at the time of ratification, acceptance, approval or acces-

sion denounce the 1964 Hague Formation Convention by notifying the Gov-
ernment of the Netherlands to that effect.

(6) For the purpose of this article, ratifications, acceptances, approvals

and accessions in respect of this Convention by States parties to the 1964

Hague Formation Convention or to the 1964 Hague Sales Convention shall

not be effective until such denunciations as may be required on the part of

those States in respect of the latter two Conventions have themselves

become effective. The depositary of this Convention shall consult with the

Government of the Netherlands, as the depositary of the 1964 Conventions,

so as to ensure necessary co-ordination in this respect.

Article 100

(1) This Convention applies to the formation of a contract only when
the proposal for concluding the contract is made on or after the date when
the Convention enters into force in respect of the Contracting States refer-

red to in subparagraph (l)(a) or the Contracting State referred to in sub-

paragraph (l)(b) of article 1.

(2) This Convention applies only to contracts concluded on or after the

date when the Convention enters into force in respect of the Contracting

States referred to in subparagraph (l)(a) or the Contracting State referred

to in subparagraph (l)(b) of article 1.

Article 101

(1) A Contracting State may denounce this Convention, or Part II or

Part III of the Convention, by a formal notification in writing addressed to

the depositary.

(2) The denunciation takes effect on the first day of the month follow-

ing the expiration of twelve months after the notification is received by the

depositary. Where a longer period for the denunciation to take effect is

specified in the notification, the denunciation takes effect upon the expira-

tion of such longer period after the notification is received by the deposi-

tary.

DONE at Vienna, this eleventh day of April, one thousand nine hundred
and eighty, in a single original, of which the Arabic, Chinese, English,

French, Russian and Spanish texts are equally authentic.

IN WITNESS WHEREOF the undersigned plenipotentiaries, being duly

authorized by their respective Governments, have signed this Convention.
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5) Tout Etat partie a la Convention de La Haye de 1964 sur la vente

qui ratifiera, acceptera ou approuvera la pr^sente Convention ou y adherera

et qui declarera ou aura declare en vertu de I'article 92 qu'il n'est pas \i6

par la troisieme partie de la Convention, denoncera, au moment de la ratifi-

cation, de I'acceptation, de I'approbation ou de I'adh^sion, la Convention

de La Haye de 1964 sur la formation en adressant une notification a cet

effet au Gouvernement n^erlandais.

6) Aux fins du present article, les ratifications, acceptations, approba-

tions et adhesions effectuees a I'egard de la pr^sente Convention par des

Etats parties a la Convention de La Haye de 1964 sur la formation ou a la

Convention de La Haye de 1964 sur la vente ne prendront effet qu'a la date

a laquelle les d6nonciations eventuellement requises de la part desdits Etats

a regard de ces deux conventions auront elles-memes pris effet. Le d^posi-

taire de la presente Convention s'entendra avec le Gouvernement n^erlan-

dais, d^positaire des conventions de 1964, pour assurer la coordination

necessaire a cet egard.

Article 100

1) La prdsente Convention s'applique a la formation des contrats con-

clus a la suite d'une proposition intervenue apres I'entree en vigueur de la

Convention a regard des Etats contractants vis6s a I'alinea a) du paragraphe

1 de I'article premier ou de I'Etat contractant vise a I'alinea b) du paragra-

phe 1 de I'article premier.

2) La presente Convention s'applique uniquement aux contrats conclus

apres son entr6e en vigueur a regard des Etats contractants vises a I'alinea

a) du paragraphe 1 de I'article premier ou de I'^tat contractant \is6 a I'ali-

nea b) du paragraphe 1 de I'article premier.

Article 101

1) Tout Etat contractant pourra d^noncer la presente Convention, ou la

deuxiime ou la troisieme partie de la Convention, par une notification for-

melle adressee par ecrit au depositaire.

2) La d6nonciation prendra effet le premier jour du mois suivant I'expi-

ration d'une p^riode de douze mois apres la date de reception de la notifi-

cation par le depositaire. Lorsqu'une p^riode plus longue pour la prise d'ef-

fet de la denonciation est sp^cifiee dans la notification, la denonciation

prendra effet k I'expiration de la p6riode en question apres la date de

reception de la notification.

FAIT a Vienne, le onze avril mil neuf cent quatre-vingt, en un seul origi-

nal, dont les textes anglais, arabe, chinois, espagnol, fran^ais et russe sont

^galement authentiques.

EN FOI DE OUOI les pl6nipotentiaires soussign6s, dument autoris^s par

leurs gouvernements respectifs, ont signe la presente Convention.
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EXPLANATORY NOTE

The Bill extends proxy voting rights to persons away for personal reasons.



Bill 91 1987

An Act to amend the Election Act, 1984

HER MAJESTY, by and with the advice and consent of the

Legislative Assembly of the Province of Ontario, enacts as

follows:

1. Subsection 17 (1) of the Election Act, 1984, being chapter

54, is amended by adding "or" at the end of clause (g) and by
adding thereto the following clause:

(h) personal travel plans.

2. This Act comes into force on the day it receives Royal Commence-
A , ment
Assent.

3. The short title of this Act is the Election Amendment Act, Short tiue

1987.
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EXPLANATORY NOTE

The Bill makes moneys earned by accused criminals from the sale of their memoirs
payable to the Criminal Injuries Compensation Board, which uses the funds received in
each case to satisfy judgments obtained by victims of the crime.



BiU 92 1988

An Act to prevent unjust enrichment through
the Financial Exploitation of Crime

HER MAJESTY, by and with the advice and consent of the

Legislative Assembly of the Province of Ontario, enacts as

foUows:

1. In this Act, Definitions

"Board" means the Criminal Injuries Compensation Board
established under the Compensation for Victims of Crime R s.o. i980,

Act; '• ^^

"broadcast" means information transmitted by cables, wires,

fibre-optic linkages, laser beams or any form of wireless

radioelectric communication employing Hertzian waves;

"person accused or convicted of a crime" includes,

(a) a person who has been charged with a crime,

(b) a person who has been convicted of a crime, and

(c) a person who has admitted the commission of a

crime for which the person has not been prosecut-

ed;

"victim" means a person who suffers injury, damage or pecu-

niary loss as a direct result of a crime.

2.—(1) Every person who makes a contract with a person Payments

accused or convicted of a crime, or with the person's agent or

assignee, with respect to a book, magazine or newspaper arti-

cle, broadcast, tape recording, phonograph recording, video

recording, live presentation or other representation based

upon or concerning the crime shall,

(a) provide the Board with a written copy of the con-

tract; and



BUI 92 FINANCIAL EXPLOITATION OF CRIME 1988

List to

be public

Board to

hold funds

(b) pa\ to the Board any moneys which would, under
the contract, be payable to the person accused or
convicted of the crime, his agent or nominee.

(2) The Board shall maintain a complete list of all persons
in respect of whom it receives moneys under subsection (1)
and shall make the list available to the public upon request.

3.—(1) The Board shall hold all moneys received under
subsection 2 (1) in a special account, which may be an inter-

est-bearing account, shall keep full records as to their source
and disbursement and shall deal with the moneys in accord-
ance with this Act.

Interest
(2) Interest earned on moneys received under subsection

2 (1) forms part of the moneys to be dealt with by the Board
in accordance with this Act.

Notice

to victims
4.—(1) Where the Board first receives moneys under sub-

section 2 (1) in respect of a particular crime, it shall publish,

in a newspaper circulated in the community where the crime
was committed or alleged to have been committed, at least

once every week for four weeks, a notice advising victims of
the crime that it holds the moneys and of their rights under
this Act.

Idem
(2) The Board may give such further notice to victims as it

considers advisable.

Victim
may sue

1986, c. 4

R.S.O; 1980,

c. 240

Notice

to Board

Payment
to victim

5.—(1) Despite subsection 61 (4) of the Family Law Act,
1986 and section 45 of the Limitations Act, a victim may bring
an action for the recovery of damages against the person
accused or convicted of the crime within five years after the
date on which the Board first received moneys under subsec-
tion 2 (1) in respect of the crime.

(2) A victim who commences an action for damages against

the person accused or convicted of the crime shall provide the
Board with a copy of the statement of claim.

6.—(1) Where a victim obtains judgment in an action for

damages commenced against the person accused or convicted
of the crime, the Board, after a day five years and six months
after the day the Board first received moneys under this Act,
shall pay the amount of the judgment and costs to the victim

from the funds it holds under this Act.

Action for

damages (2) Where, on the day named in subsection (1), the Board
has notice that a victim has commenced an action for damages
against the person accused or convicted of the crime and that
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the action has not been finally disposed of, the Board shall

not make a payment under subsection (1) until the action has

been finally disposed of.

(3) Where the aggregate amount of judgments and costs in when funds

respect of a particular crime exceeds the moneys received by
"^^^

the Board in respect of the crime, the Board shall distribute

the moneys to the victims on a pro rata basis.

7.—(1) Where, on a day five years and six months after ?^'^^^^.°^

the day the Board first received moneys under this Act in nJ^victinf"^^

respect of a particular crime, the Board has not been notified sues

of an action commenced against the person accused or con-

victed of the crime during the five-year period described in

subsection 5 (1), the Board shall release the moneys to the

person accused or convicted of the crime.

(2) Where, after the Board has paid the full amounts of all Balance after

judgments and costs payable to victims of a particular crime in sati^T^
accordance with this Act, the Board retains a balance of

moneys received in respect of the crime, the Board shall pay
the balance to the person accused or convicted of the crime.

8. Every person who contravenes section 2 of this Act is Penalty

guilty of an offence and upon conviction is liable to a fine not

exceeding $5,000.

9. Nothing in this Act affects the power of the Board to Boards

award compensation to a victim under the Compensation for r^s.o.Tq^,

Victims of Crime Act. c. 82

10. This Act comes into force on the day it receives Royal Commence-
. ^

-^ -^ ment
Assent.

11. The short title of this Act is the Profits from Crime short title

Act, 1988.
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EXPLANATORY NOTES

This revision of the Justices of the Peace Act deals with recommendations of Profes-

sor Alan Mewett's 1981 report to the Attorney General entitled "The Office and Func-
tion of Justices of the Peace in Ontario" as well as with concerns expressed about the

independence of justices of the peace.

The Bill distinguishes between presiding and non-presiding justices of the peace. The
Lieutenant Governor in Council is given the power to appoint justices of the peace and
determine whether a justice is presiding or non-presiding on the recommendation of the

Attorney General. Justices of the peace who now preside over Provincial Offences
Courts are deemed to be presiding justices and the Lieutenant Governor in Council is

given the power to designate other justices already appointed as presiding or non-presid-

ing on the recommendation of the Review Council.

Provision is made for the Lieutenant Governor in Council to appoint a provincial

judge as Co-ordinator of Justices of the Peace. The Co-ordinator is given general supervi-

sion and direction over sittings of justices of the peace and assigns their duties, subject to

the authority of the chief judges. Certain duties are not to be assigned to presiding and
non-presiding justices. The Co-ordinator is empowered to issue directions on matters of
law and procedure that are binding on all justices of the peace.

Justices of the peace are no longer paid on the basis of fees for services. Part-time

justices are to work according to a duty roster and to report the details of duties they

perform to the Co-ordinator. Salaries of part-time justices are based on the Co-ordina-
tor's determination of their workload and calculated in accordance with the regulations.

A justice can be removed from office only if,

1. a complaint is made to the Review Council,

2. an inquiry is then held by a provincial judge, and

3. following a recommendation by the judge, the Lieutenant Governor in Council

orders the removal.

The Review Council is restructured to include the chief judges of the criminal and
family divisions of the Provincial Court, the Co-ordinator, a justice of the peace
appointed by the Lieutenant Governor in Council and not more than two other persons
appointed by the Lieutenant Governor in Council. The Review Council is authorized to

consider proposed appointments and to investigate complaints.

Justices of the peace are given the same immunity from liability as judges. Retire-

ment age provisions are made to apply to all justices of the peace.

A provision in the Mining Act making specified officials ex officio justices of the

peace is repealed. The Election Act, 1984 is amended to add justices of the peace to the

list of persons who shall not be appointed or act as returning officers, election clerks,

deputy returning officers or poll clerks. A provision in the Legislative Assembly Act is

amended to make justices of the peace ineligible to be members of the Assembly.



NOTES EXPLICATIVES

La pr^sente revision de la Loi sur les juges de paix traite des recommandations du
rapport intitule «The Office and Function of Justices of the Peace in Ontario», presente

par le professeur Alan Mewett en 1981, ainsi que des questions qui ont ete soulevees au

sujet de I'independance des juges de paix.

Le projet de loi fait la distinction entre les juges de paix-presidents et les juges de

paix non-presidents. II est confere au lieutenant-gouvemeur en conseil le pouvoir de

nommer des juges de paix et de decider si un juge de paix appartiendra a la categoric

des juges de paix-presidents ou non-presidents, sur la recommandation du procureur

general. Les juges de paix qui president actuellement la Cour des infractions provinciales

sont reputes des juges de paix-presidents. II est confere au lieutenant-gouverneur en con-

seil le pouvoir de designer d'autres juges de paix deja nommes comme appartenant a la

categoric des juges de paix-presidents ou non-presidents, sur la recommandation du Con-
seil d'evaluation.

Le projet de loi pr^voit que le lieutenant-gouvemeur en conseil nommera un juge

d'une cour provtnciale en tant que coordonnateur des juges de paix. Ce dernier est

charge de I'administration et de la surveillance des sessions des juges de paix et de I'assi-

gnation de leurs fonctions, sous reserve de I'autorite qu'exercent les juges en chef. Cer-

taines fonctions ne sont pas affectees aux juges de paix-presidents et non-presidents. II

est egalement confere au coordonnateur le pouvoir de donner des directives, portant sur

des questions de droit et de procedure, qui lient les juges de paix.

La remuneration des juges de paix ne se fait plus sous forme d'honoraires. Les juges

de paix a temps partiel travaillent selon un tableau de service et font rapport au coordon-

nateur des fonctions qu'ils remplissent. Les salaires des juges de paix a temps partiel, qui

correspondent a revaluation de leurs charges de travail que fait le coordonnateur, sont

calcules conformement aux reglements.

Le juge de paix ne peut etre destitue que si :

1. le Conseil d'evaluation est saisi d'une plainte,

2. un juge d'une cour provinciale tient ensuite une enquete,

3. a la suite de la recommandation du juge, le lieutenant-gouvemeur en conseil,

par d^cret, destitue le juge de paix.

La stmcture du Conseil d'evaluation est modifiee afin d'inclure les juges en chef des

divisions criminelle et de la famille de la Cour provinciale, le coordonnateur, un juge de

paix nomme par le lieutenant-gouvemeur en conseil et deux autres personnes, au plus,

nommees par le lieutenant-gouvemeur en conseil. Le Conseil d'evaluation etudie les can-

didatures et fait enquete sur les plaintes.

Les juges de paix ont la meme inununite que les juges en ce qui conceme la respon-

sabilite personnelle. Les dispositions portant sur la retraite s'appliquent maintenant a tous

les juges de paix.

Est abrog^e la disposition de la Loi sur les mines qui confere a certains fonctionnai-

res le statut de juges de paix d'office. La Loi electorate de 1984 est modifiee afin d'ajou-

ter les juges de paix a la categoric des personnes qui ne sont pas nommees directeurs du

scmtin, secretaires du scrutin, scmtateurs ou secretaires du bureau de vote, ni n'agissent

a ces divers titres. Une disposition de la Loi sur I'Assemblee legislative est modifiee a

I'effet que les juges de paix sont desormais inhabiles a etre membres de I'Assemblde.



Bill 93 JUSTICES OF THE PEACE 1988

Bill 93 1988

An Act to revise the Justices of the Peace Act
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HER MAJESTY, by and with the advice and consent of the
Legislative Assembly of the Province of Ontario, enacts as

follows:

Definitions 1. In this Act,

"coordon-
nateur"

"juge de paix

non-presi-

dent"

"Co-ordinator" means the Co-ordinator of Justices of the
Peace appointed under section 13;

"non-presiding justice of the peace" means a person desig-

nated as a non-presiding justice of the peace under
section 4;

"present" "prescribed" means prescribed by the regulations;

"juge de
paix-pr6si-

dent"

"presiding justice of the peace" means a person designated as

a presiding justice of the peace under section 4;

"rfegiements" "regulations" means the regulations made under this Act;

"Conseil

d'6valuation"

Appointment
of justices

"Review Council" means the Justices of the Peace Review
Council continued by section 9.

2.—(1) The Lieutenant Governor in Council, on the rec-

ommendation of the Attorney General, may appoint full-time

and part-time justices of the peace.
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Projet de loi 93 1988

Loi portant revision de la Loi sur les juges de paix

TABLE DES MATIERES
Article Article

1 Definitions 13 Coordonnateur
2 Nomination des juges de paix 14 Assignation des fonctions au
3 Serment d'entree en fonction juge de paix-president

4 Designation a titre de juge de 15 Assignation des fonctions au
paix-president ou non-president juge de paix non-president

5 Juges de paix d'office 16 Competence des juges de paix

6 Retraite 17 Traitements des juges de paix a

7 Demission temps partiel

8 Destitution 18 Directives

9 Conseil d'evaluation 19 Immunite
10 Fonctions 20 R^glements
11 Enquete du Conseil d'evaluation 21 k 27 Modifications suppldmen-

sur les plaintes taires et abrogations

12 Enquete du juge d'une cour 28 Entree en vigueur

provinciale 29 Titre abrege

SA MAJESTE, sur I'avis et avec le consentement de rAssem-
blee legislative de la province de I'Ontario, decrete ce qui

suit :

1 Les definitions qui suivent s'appliquent a la presente loi. Definitions

«Conseil d'evaluation» Le Conseil d'evaluation des juges de ^Review

paix maintenu en fonction par I'article 9.

«coordonnateur» Le coordonnateur des juges de paix nomme «Co-ordinator»

en vertu de I'article 13.

«juge de paix non-president» Personne designee comme juge "^^^

de paix non-president en vertu de I'article 4. fJstTce"of the

peace»

«juge de paix-president» Personne designee comme juge de <<presiding

paix-president en vertu de I'article 4. p"lc^>
°

«prescrit» Prescrit par les reglements. «prescribed»

«reglements» Les reglements pris en application de la presente «reguiations»

loi.

2 (1) Le lieutenant-gouvemeur en conseil peut, sur la Nomination
Q6S JUSCS dC

recommandation du procureur general, nommer des juges de paix

paix a temps plein et a temps partiel.
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Transition

R.S.O. 1980,

c. 227

Reappoint-
ment as

part-time

(2) Every person who receives a salary as a justice of the

peace in accordance with subsection 7 (2) of the Justices of the

Peace Act immediately before this Act comes into force shall

be deemed to have been appointed as a full-time justice of the

peace and every other person who is a justice of the peace
immediately before this Act comes into force shall be deemed
to have been appointed as a part-time justice of the peace.

(3) The Lieutenant Governor in Council shall not appoint a

full-time justice of the peace to be a part-time justice of the

peace unless the Review Council recommends the reappoint-

ment.

Other work
(4) A full-time justice of the peace shall not engage in any

other remunerative work.

Oath of

office
3. Every justice of the peace, before beginning the duties

of office, shall make the following oath or affirmation in

French or in English:

I, , solemnly swear (affirm) that I will faithfully and
to the best of my skill and knowledge, execute the duties of a jus-

tice of the peace, and I will do so without fear or favour, affec-

tion or ill will. So help me God. (Omit last sentence in an affirm-

ation.)

Presiding or
non-presiding

Deemed
designation

4.—(1) The Lieutenant Governor in Council, on the rec-

ommendation of the Attorney General, shall designate every

justice of the peace appointed after the coming into force of

this Act as a presiding justice of the peace or a non-presiding

justice of the peace.

(2) Every justice of the peace authorized to preside at the

trial of an offence described in clause 15 (c) (provincial

offences) immediately before this Act comes into force and
has not attained the age of seventy at that time shall be
deemed to have been designated as a presiding justice of the

peace.

Designation

of other

justices

Undesignated
justices

(3) The Lieutenant Governor in Council, on the recom-
mendation of the Review Council, may designate any other
justice of the peace who is appointed before this Act comes
into force and has not attained the age of seventy as a presid-

ing justice of the peace or a non-presiding justice of the

peace.

(4) A person appointed as a justice of the peace before this

Act comes into force who is not designated under subsection

(2) or (3) shall not exercise any authority or receive any
remuneration as a justice of the peace.
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(2) Les personnes qui regoivent un traitement a titre de Disposition

juge de paix conformement au paragraphe 7 (2) de la Loi sur ^^^'o%^q
les juges de paix immediatement avant I'entree en vigueur de chap. 227 '

la presente loi sont reputees avoir ete nominees juges de paix
a temps plein. Les autres personnes qui sont juges de paix
immediatement avant I'entree en vigueur de la presente loi

sont reputees avoir ete nommees juges de paix a temps par-
tiel.

(3) Le lieutenant-gouverneur en conseil ne nomme pas un Nouveiie
nominatio

temps partiel
juge de paix a temps plein pour qu'il devienne juge de'paix a

"°'""'^*'°" ^

temps partiel, a moins que le Conseil d'evaluation ne recom
mande cette nouveiie nomination.

(4) Le juge de paix a temps plein n'entreprend aucun autre Autres

travail remunere.
^°"'^'°"'

3 Avant d'entrer en fonction, le juge de paix fait la presta-

tion de serment ou I'affirmation solennelle suivante, en fran-

gais ou en anglais :

Je soussigne(e), , declare sous serment (affirme)

que j'accomplirai fidelement et de mon mieux les fonctions de
juge de paix, et que j'agirai sans peur ni favoritisme, parti pris ni

mauvaise volonte. Ainsi que Dieu me soit en aide. (S'il s'agit

d'une affirmation, ne pas ajouter la derniere phrase.)

Serment
d'entr6e en
fonction

4 (1) Le lieutenant-gouverneur en conseil, sur la recom-
mandation du procureur general, designe chaque juge de paix

nomme apres I'entree en vigueur de la presente loi a titre de
juge de paix-president ou juge de paix non-president.

Juge de paix-

pr6sident ou
non-pr6sident

(2) Sont reputees avoir ete designees a titre de juges de
paix-presidents les juges de paix autorises a presider le proces

relatif a une infraction decrite a I'alinea 15 c) (infractions pro-

vinciales) immediatement avant I'entree en vigueur de la pre-

sente loi et qui n'ont pas, a ce moment, atteint I'age de
soixante-dix ans.

Designation

reputee

(3) Le lieutenant-gouverneur en conseil, sur la recomman- Designation

dation du Conseil d'evaluation, pent designer d'autres juges de^pabf
^"^^^

de paix nommes avant I'entree en vigueur de la presente loi et

qui n'ont pas atteint I'age de soixante-dix ans a titre de juges

de paix-presidents ou non-presidents.

(4) La personne qui a ete nommee juge de paix avant Ten- Juges de paix

tree en vigueur de la presente loi, mais qui n'est pas designee
"°" ^'^"

^

aux termes du paragraphe (2) ou (3), n'exerce aucune compe-

tence d'un juge de paix et ne regoit aucune remuneration a ce

titre.
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Justices of

the peace,

ex officio

?S°^ation ^^ ^^^ Lieutenant Governor in Council shall not change
esigna ion

^^ designation of a presiding justice of the peace to that of
non-presiding justice of the peace.

5. Every judge of the Supreme Court of Canada, the Fed-
eral Court of Canada, the Supreme Court of Ontario and the
District Court of Ontario and every provincial judge is by vir-

tue of his or her office a justice of the peace and also has
power to do alone whatever two or more justices of the peace
are authorized to do together.

6. Every justice of the peace shall retire upon attaining the
age of seventy years.

7.—(1) A justice of the peace may resign from his or her
office by delivering a signed letter of resignation to the Attor-
ney General.

(2) The resignation takes effect on the day the letter is

delivered to the Attorney General or, if the letter specifies a
later day, on that day.

8.—(1) A justice of the peace may be removed from office

only by order of the Lieutenant Governor in Council.

(2) The order may be made only if,

(a) a complaint regarding the justice of the peace has
been made to the Review Council; and

Retirement

Resignation

Effective

date

Removal
from office

Grounds for

removal

(b) the removal is recommended, following an inquiry

held under section 12, on the ground that the justice

of the peace has become incapacitated or disabled

from the due execution of his or her office by rea-

son of,

(i) infirmity,

(ii) conduct that is incompatible with the execu-

tion of the duties of his or her office, or

(iii) having failed to perform the duties of his or
her office as assigned.

t^wed
^° '°^ ^^ ^^ order shall be laid before the Legislative Assembly

if it is in session or, if not, within fifteen days after the com-
mencement of the next session.
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(5) Le lieutenant-gouverneur en conseil ne change pas la Changement

designation du juge de paix-president en celle de juge de paix tion^

^^^^^

non-president.

5 Sont juges de paix d'office les juges de la Cour supreme ^V^^?
^e paix

du Canada, de la Cour federale du Canada, de la Cour
'*°^'*^

supreme de I'Ontario et de la Cour de district de I'Ontario,

ainsi que les juges des cours provinciates. En outre, chacun
d'eux a le pouvoir d'accomplir seul les actes que deux ou plu-

sieurs juges de paix sont autorises a accomplir ensemble.

6 Le juge de paix prend sa retraite a I'age de soixante-dix Retraite

ans.

7 (1) Le juge de paix pent demissionner en remettant au Demission

procureur general une lettre signee a cet effet.

(2) La demission prend effet le jour ou elle est remise au Date de pnse

procureur general ou, si la lettre de demission precise un jour

posterieur, elle prend effet ce jour.

8 (1) Le juge de paix ne peut etre destitue que par decret Destitution

du lieutenant-gouverneur en conseil.

(2) Le decret ne peut etre pris que si :
Motifs per-

^ ' ^ r -1 mettant la

destitution

a) une plainte a son sujet a ete portee au Conseil

d'evaluation;

b) sa destitution est recommandee, a la suite d'une

enquete tenue aux termes de I'article 12, en raison

du fait qu'il est devenu incapable de remplir conve-

nablement ses fonctions ou inhabile pour I'une des

raisons suivantes :

(i) il souffre d'une infirmite,

(ii) sa conduite est incompatible avec I'exercice de

ses fonctions,

(iii) il n'a pas rempli les fonctions qui lui sont assi-

gnees.

(3) Le decret est depose devant I'Assemblee legislative si D6pot du

elle siege, sinon, dans les quinze jours qui suivent le debut de

la session suivante.
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Review
Council

9.—(1) The Justices of the Peace Review Council is con-

tinued and shall be composed of,

(a) the Chief Judge of the Provincial Court (Criminal

Division) who shall preside over the Review Coun-
cil;

(b) the Chief Judge of the Provincial Court (Family
Division);

(c) the Co-ordinator;

(d) a justice of the peace appointed by the Lieutenant

Governor in Council; and

(e) not more than two other persons appointed by the

Lieutenant Governor in Council.

Quorum (2) A majority of members of the Review Council consti-

tutes a quorum and is sufficient for the exercise of all the

jurisdiction and powers of the Review Council.

Staff
(3) Such officers and employees of the Review Council as

R.s.o. 1980, are considered necessary may be appointed under the Public

Service Act.

Expert
(4) xhe Review Council may engage persons, including

counsel, to assist it in its investigations.

Functions jQ,—(1) xhc fuuctious of the Rcvicw Council are,

(a) to consider all proposed appointments and designa-

tions of justices of the peace and make reports con-

cerning them to the Attorney General;

(b) to receive and investigate complaints against justices

of the peace.

(2) No action or other proceeding for damages shall be

instituted against the Review Council or its members or

officers or any person acting under its authority for any act

done in good faith in the execution or intended execution of

its or his or her duty.

Investigation jj,—(J) When the Review Council receives a complaint
compaints

^^^^^^^ ^ justicc of the pcacc, it shall take such action to

investigate the complaint, including a review of it with the jus-

tice of the peace, as it considers advisable.

Liability for

damages
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9 (1) Le Conseil d'evaluation des juges de paix est main- S^J^^f^ .

^ ^ J , . •* ° ^ d Evaluation
tenu et se compose des membres suivants :

a) le juge en chef de la Cour provinciale (Division cri-

minelle), qui preside le Conseil;

b) le juge en chef de la Cour provinciale (Division de
la famille);

c) le coordonnateur;

d) un juge de paix nomme par le lieutenant-gouver-

neur en conseil;

e) deux autres personnes, au plus, nommees par le

lieutenant-gouverneur en conseil.

(2) La majorite des membres du Conseil d'evaluation cons- Quorum

titue le quorum et peut exercer tous les pouvoirs et la compe-
tence du Conseil.

(3) Les employes du Conseil juges necessaires peuvent etre Personnel

engages aux termes de la Loi sur la fonction publique. l.r.o. 1980,

(4) Le Conseil d'evaluation peut engager d'autres person- Experts

nes, notamment des avocats, pour I'aider dans ses enquetes.

10 (1) Les fonctions du Conseil d'evaluation sont les Fonctions

suivantes :

a) examiner les candidatures aux postes de juges de

paix, ainsi que leurs designations proposees, et en

faire rapport au procureur general;

b) recevoir les plaintes portees contre les juges de paix

et faire enquete a leur sujet.

(2) Aucune action ou poursuite en dommages-interets ne ResponsabUitd

peut etre intentee contre le Conseil d'evaluation, ses membres ^s"int6r6u^

ou employes ni contre quiconque agit sous son autorite, a

regard d'un acte accomph de bonne foi dans I'exercice ou en
vue de I'exercice de ses fonctions.

11 (1) Lorsque le Conseil d'evaluation revolt une plainte Enquete sur

contre un juge de paix, il prend les mesures qu il estime

opportunes pour faire enquete. Ces mesures peuvent com-
prendre une discussion de la plainte avec le juge de paix.
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Referral to

Co-ordinator

Proceedings

not public

Prohibiting

publication

Powers

R.S.O. 1980,

c. 411

Notice of

disposition

Report and
recommen-
dations

Copy to

justice

Right to be
heard

Publication

of report

(2) The Review Council may, if it considers it appropriate

to do so, transmit complaints to the Co-ordinator.

(3) The proceedings of the Review Council shall not be

public, but it may inform the Attorney General that it has

undertaken an investigation and the Attorney General may
make that fact public.

(4) The Review Council may order that information or

documents relating to its investigation not be published or dis-

closed except as required by law.

(5) The Review Council has all the powers of a commission

under Part II of the Public Inquiries Act, which Part applies to

the investigation as if it were an inquiry under that Act.

(6) When the Review Council has dealt with a complaint

regarding a justice of the peace, it shall inform,

(a) the person who made the complaint; and

(b) the justice of the peace, if the complaint was

brought to his or her attention,

of its disposition of the complaint.

(7) The Review Council may report its opinion regarding

the complaint to the Attorney General and may recommend,

(a) that an inquiry be held under section 12;

(b) that the justice of the peace be compensated for all

or part of his or her costs in connection with the

investigation.

(8) A copy of the report shall be given to the justice of the

peace.

(9) The Review Council shall not make a report unless the

justice of the peace was notified of the investigation and given

an opportunity to be heard and to produce evidence.

(10) The Attorney General may make all or part of the

report public, if he or she is of the opinion that it is in the

public interest to do so.
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(2) Le Conseil d'evaluation peut, s'il le juge opportun, Pi^intes trans-

transmettre des plaintes au coordonnateur. coordonnateur

(3) Les enquetes sont tenues a huis clos, mais le Conseil ^"is ^^^

d'evaluation peut aviser le procureur general qu'il a entrepris

une enquete. Le procureur general peut informer le public de

ce fait.

(4) Le Conseil d'evaluation peut ordonner que des rensei- Publication

interdite
gnements ou des documents qui portent sur I'enquete ne

soient ni publics ni divulgues, sauf dans la mesure exigee par

la loi.

(5) Le Conseil d'evaluation possede les pouvoirs d'une Pouvoirs

commission aux termes de la partie II de la Loi sur les enque- l.r.o. 1980,

tes publiques. Cette partie s'applique a I'enquete du Conseil ^ ^^'

comme si elle etait tenue en vertu de cette loi.

(6) Lorsque le Conseil d'evaluation a traite d'une plainte Avis de la

, /. V ^ . J . ., . J 1 J ' • • • V decision
relative a un juge de paix, il avise de la decision prise a

regard de la plainte :

a) la personne qui a porte plainte;

b) le juge de paix, si la plainte a ete portee a son

attention.

(7) Le Conseil d'evaluation peut faire rapport au procu- Rapport et

reur general de son opinion a I'egard de la plainte et tions

recommander :

a) qu'une enquete soit tenue aux termes de I'article 12;

b) que le juge de paix soit indemnise, en tout ou en

partie, des depens que lui a occasionnes I'enquete.

(8) Une copie du rapport est remise au juge de paix. Copie au juge

(9) Le Conseil d'evaluation ne fait pas de rapport s'il n'a Pfoit de se

^ ' . , , . , • J 1 ^ J 19 -^I 4. 1 • fau-e entendre
pas avise le juge de paix de la tenue de 1 enquete et ne lui a

pas fourni I'occasion de se faire entendre et de presenter des

preuves.

(10) Le procureur general peut publier le rapport, en tout
J"^J^'^^^*°j!^

ou en partie, s'il le juge dans I'interet public. " ^^''^
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Transition (n) An investigation commenced under section 8 of the
R.s^o. 1980, Justices of the Peace Act but not completed before this Act

comes into force shall be continued in accordance with this

Act by the Review Council as constituted under that section.

227

Inquiry

Powers

R.S.O. 1980,

c. 411

Report

12.—(1) The Lieutenant Governor in Council may appoint

a provincial judge to inquire into the question of whether a

justice of the peace should be removed from office.

(2) The Public Inquiries Act applies to the inquiry.

(3) The report of the inquiry may recommend,

(a) that the justice of the peace be removed from
office;

Tabling of

report

(b) that the justice of the peace be compensated for all

or part of his or her costs in connection with the

inquiry.

(4) The report shall be laid before the Legislative Assembly
if it is in session or, if not, within fifteen days after the com-
mencement of the next session.

Co-ordinator
appointed

Co-ordinator

to supervise

justices,

assign duties

Idem

Part-time

justices to

follow duty
roster

13.^(1) The Lieutenant Governor in Council, on the rec-

ommendation of the Attorney General, shall appoint a pro-

vincial judge as Co-ordinator of Justices of the Peace.

(2) The Co-ordinator has general supervision and direction

over sittings of justices of the peace and the assignment of

their duties, subject to the direction of the Chief Judge of the

Provincial Court (Criminal Division) or, in matters relating to

the jurisdiction of the Provincial Court (Family Division), the

Chief Judge of that court.

(3) The Co-ordinator's authority to assign duties includes

authority to direct the times and places that justices of the

peace shall perform their duties.

(4) A part-time justice of the peace shall not act as a justice

of the peace except in accordance with a duty roster estab-

lished by the Co-ordinator.

Duty rosters

pubUc (5) The duty rosters shall be made available to the public.
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(11) L'enquete commencee en vertu de rarticle 8 de la Loi Disposition

/• J -4. •> '^' ^ • ' ^ \i J. ' transitoire
sur les juges de paix et qui n a pas ete terminee avant 1 entree ^ r o i980
en vigueur de la presente loi est continuee, conformement a la chap. 227

presente loi, par le Conseil d'evaluation tel qu'il est constitue

aux termes de cet article.

12 (1) Le lieutenant-gouvemeur en conseil peut charger un Enquete

juge d'une cour provinciale de faire enquete afin de determi-

ner si un juge de paix devrait etre destitue.

(2) La Loi sur les enquetes publiques s'applique a l'enquete. Pouvoirs

L.R.O. 1980,

chap. 411

(3) Le rapport de l'enquete peut recommander :
Rapport

a) que le juge de paix soit destitue de ses fonctions;

b) que le juge soit indemnise, en tout ou en partie, des

depens que lui a occasionnes l'enquete.

(4) Le rapport est depose devant TAssemblee legislative si D6p6t du

elle siege, sinon, dans les quinze jours qui suivent le debut de
"^^pp"*^

la session suivante.

13 (1) Le lieutenant-gouvemeur en conseil, sur la recom- Nomination

J .. J , , ^ • ji du coordon-
mandation du procureur general, nomme un juge d une cour nateur

provinciale en tant que coordonnateur des juges de paix.

(2) Le coordonnateur est charge de 1'administration et de la surveiUance,

surveillance des sessions des juges de paix et de I'assignation Lordonna^eur

de leurs fonctions. Ceci, sous reserve de la direction du juge

en chef de la Cour provinciale (Division criminelle) ou, en ce

qui conceme la competence de la Cour provinciale (Division

de la famille), du juge en chef de ce tribunal.

(3) Le pouvoir du coordonnateur en ce qui conceme I'assi- Wem

gnation des fonctions des juges de paix comprend le pouvoir

de fixer la date, I'heure et le lieu ou ces fonctions seront

exercees.

(4) Le juge de paix a temps partiel n'exerce les fonctions Tableau de

d'un juge de paix qu'en conformite avec un tableau de service

etabli par le coordonnateur.

(5) Les tableaux de service sont mis a la disposition des Tableaux de

, J , ,. service acces-
membres du public. sibies au

public
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Reports on (5) Part-time justices of the peace shall submit to the Co-

performed ordinator, when required by the Co-ordinator, reports con-

taining the prescribed information on the duties they have
performed.

Assignment
of duties to

presiding

justice

R.S.C. 1970,

c. C-34

Assistance to (7) Provincial judges shall assist the Co-ordinator in the
-or ma or

g^pgj^rjgJQj^ ^f justiccs and assignment of their duties and in

the exercise of the Co-ordinator's other functions under this

section, if the Co-ordinator or a chief judge so requests, and
for the purpose they have the Co-ordinator's authority.

14.—(1) The following duties shall not be assigned to a

presiding justice of the peace:

(a) presiding at the trial of an offence under the

Criminal Code (Canada);

(b) presiding at the trial of an offence under any other

Act of the Parliament of Canada, unless the offence

is prescribed as an offence to the trial of which a

presiding justice of the peace may be assigned;

(c) holding a preliminary inquiry under Part XV of the

Criminal Code (Canada);

(d) exercising jurisdiction under the Criminal Code
(Canada) in respect of an accused if the question of

the accused's capability to conduct a defence or fit-

ness to stand trial is raised;

(e) exercising jurisdiction under section 68 (reading

proclamation at riot) or section 471 (remand where
offence committed in another jurisdiction) of the

Criminal Code (Canada).

Exception
(2) Subscction (1) does not apply to adjournments.

of^dudef"o
^^' ^^^ following duties shall not be assigned to a non-

Son-presidhig presiding justice of the peace:
justice

(a) the duties described in section 14;

(b) presiding at the trial of an offence that is prescribed

as one to the trial of which a presiding justice of the

peace may be assigned;
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(6) Les juges de paix a temps partiel soumettent au coor- Rapport

donnateur, a sa demande, des rapports qui comprennent les

renseignements presents au sujet des fonctions qu'ils ont rem-
plies.

(7) Les juges des cours provinciales pretent leur aide au Aide au coor-

coordonnateur, en ce qui conceme la surveillance des juges de °""^ ^""^

paix et I'assignation de leurs fonctions, et dans I'exercice des

autres competences du coordonnateur visees au present arti-

cle, a la demande du coordonnateur ou d'un juge en chef. A
cette fin, ils disposent des memes pouvoirs que le coordonna-

teur.

14 (1) Les fonctions suivantes ne sont pas assignees au Assignationj.^.j^ ' ° des fonctions
juge de paix-president : au juge de

paix-pr6sident

a) presider le proces relatif a une infraction visee au

Code criminel (Canada); s.r.c. 1970,
^ '

chap. C-34

b) presider le proces relatif a une infraction visee a une
autre loi du Parlement du Canada, a moins que I'in-

fraction n'ait ete prescrite comme etant une infrac-

tion dont un juge de paix-president peut etre affecte

a presider le proces qui y est relatif;

c) tenir une enquete preliminaire aux termes de la par-

tie XV du Code criminel (Canada);

d) exercer une competence visee au Code criminel

(Canada) a I'egard d'un accuse, si la question de

son aptitude de conduire sa defense ou de sa capa-

cite de subir son proces est soulevee;

e) exercer les competences visees a I'article 68 du
Code criminel (Canada) (proclamation lors d'une

emeute) et a I'article 471 de cette loi (renvoi lorsque

rinfraction a ete commise dans une autre juridic-

tion).

(2) Le paragraphe (1) ne s'applique pas aux ajournements. Exception

15 Les fonctions suivantes ne sont pas assignees au juge de
Jg^'g^^^^Qj^^

paix non-president : au juge de

paix non-

a) les fonctions decrites a I'article 14;
^'^^^^ ^"

b) presider le proces relatif a une infraction qui est

prescrite comme etant une infraction dont un juge

de paix-president peut etre affecte a presider le pro-

ces qui y est relatif;
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(c) presiding at the trial of an offence under an Act of

the Legislature or under a regulation or by-law

made under the authority of such an Act;

(d) exercising jurisdiction under section 9 or 19 of the
R.s.o. 1980, Provincial Offences Act (default conviction);

(e) presiding at a hearing to determine whether a per-

son should be released from or detained in custody;

(f) exercising authority to issue a warrant to levy a tax,

toll or dues under,

R.S.C 1970, (i) section 32 of the Public Works Act (Canada),

R.s^o. 1980, (ii) section 66 of the Lakes and Rivers Improve-
ment Act, or

R.SjO. 1980, (iii) subsection 387 (6) of the Municipal Act;

(g) determining whether a thing should be forfeited or
held under,

?ifn^^^^' ^^^ section 7 of the Migratory Birds Convention
Act (Canada), or

R.S.C 1970, (ii) subsection 8 (3) of the National Parks Act
(Canada);

(h) determining whether an order should be issued
R.s o. 1980, under section 10 of the Mental Health Act (examina-

tion by physician);

(i) presiding at a hearing to determine a dispute under,

R.S.C. 1970,
(-j^ section 207 of the Canada Shipping Act,

f F-M
^^^'

^^^ section 11 of the Fisheries Act (Canada),

R.s^o. 1980,
(jjj) section 4 of the Master and Servant Act, or

R.s^o. 1980, (iv) section 25, 26 or 27 of the Pawnbrokers Act;



1988 JUGES DE PAIX 17

c) presider le proces relatif a une infraction visee a une
loi de la Legislature, ou a un reglement pris en
application d'une telle loi;

d) exercer une competence en vertu de 1'article 9 ou 19
de la Loi sur les infractions provinciates (recon- l.r.o. i980,

naissance de culpabilite en I'absence du defendeur);
'^^^'^' ^^

e) presider une audience pour decider si une personne
devrait etre detenue sous garde ou liberee;

f) exercer le pouvoir de decemer des mandats afin de
percevoir des impots, des droits ou des peages en
vertu des dispositions suivantes :

(i) I'article 32 de la Loi sur les travaux publics SRC. i970,

(Canada),
^^^p^-^«

(ii) I'article 66 de la Loi sur I'amenasement des l.r.o. 1980,
^

, ^ J • • V chap. 229
lacs et des rivieres,

(iii) le paragraphe 387 (6) de la Loi sur les ^-^o^ i980,

municipalites;

g) decider si des choses doivent etre confisquees ou
detenues en vertu des dispositions suivantes :

(i) I'article 7 de la Loi sur la Convention concer- ^^-^]JVP'
nant les oiseaux migrateurs (Canada)

,

'^
^^'

(ii) le paragraphe 8 (3) de la Loi sur les pares ^^•^\}'f!^'

nationaux (Canada); '^
^^'

h) decider si une ordonnance doit etre rendue en vertu

de I'article 10 de la Loi sur la sante mentale l.r.o. 1980,

/ ' J • \ chap. 262
(examen par un medecin);

i) presider des audiences en vue de regler des diffe-

rends en vertu des dispositions suivantes :

(i) I'article 207 de la Loi sur la marine marchande s.r.c. i970,

J .^ ,
chap. S-9

du Canada,

(ii) I'article 11 de la Loi sur les pecheries ^•^•^- \^'^'

(Canada),

(iii) I'article 4 de la Loi sur le louage de services,
\^'^25i^^'

(iv) les articles 25, 26 et 27 de la Loi sur le pret sur \^%^^^'
gage;
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Jurisdiction

of justices

(j) a duty that is prescribed as one that shall not be

assigned to a non-presiding justice.

16.—(1) Justices of the peace have jurisdiction throughout

Ontario.

Idem

Justices to

assist public

(2) Subject to sections 14 and 15, justices of the peace shall

exercise the powers and perform the duties conferred or

imposed on a justice of the peace by or under an Act of the

Legislature or of the Parliament of Canada.

(3) Justices of the peace shall assist members of the public,

at their request, in formulating informations in respect of

offences.

Justices to

perform

duties

Salary of

part-time

justices

Directions

Directions

binding on
justices

Directions to

be published

Immunity
from liability

Regulations

R.S.C. 1970,

c. C-34

(4) Justices of the peace shall perform the duties assigned

to them under this Act.

17. The salary, if any, to which each part-time justice of

the peace is entitled shall be based on the Co-ordinator's

determination of the justice's workload and calculated in

accordance with the regulations.

18.—(1) The Co-ordinator may issue directions to justices

of the peace on questions of law and procedure.

(2) Justices of the peace shall follow a direction issued

under subsection (1) unless it has been disapproved by a court

on an appeal or a review.

(3) The Co-ordinator shall cause the directions to be pub-

lished in The Ontario Gazette.

19. A justice of the peace has the same immunity from

liability as a judge of the Supreme Court.

20.—(1) The Lieutenant Governor in Council may make
regulations,

(a) prescribing offences under Acts of Parliament other

than the Criminal Code (Canada) in respect of

which a presiding justice of the peace may be

assigned to preside at a trial;

(b) prescribing the information to be included in

reports under subsection 13 (6);



1988 JUGES DE PAIX 19

j) exercer les fonctions qui ont ete prescrites comme
etant des fonctions qui ne sont pas assignees au juge

de paix non-president.

16 (1) Les juges de paix ont competence dans tout Competence

I'Ontario. pS^^"^"'
^^

(2) Sous reserve des articles 14 et 15, les juges de paix exer- wem

cent les pouvoirs et remplissent les fonctions que leur confere

une loi de la Legislature ou du Parlement du Canada ou qui

leur sont conferees en vertu d'une telle loi.

(3) Les juges de paix pretent leur aide aux membres du Aide au

public, lorsque ces derniers le demandent, en ce qui conceme
^"

la formulation des denonciations.

(4) Les juges de paix remplissent les fonctions qui leur sont ^f J"ges de

assignees en vertu de la presente loi. sent leurs

fonctions

17 Les traitements, le cas echeant, auxquels ont droit les Traitements

juges de paix a temps partiel correspondent a revaluation de p^^^^flmi^
leurs charges de travail que fait le coordonnateur. Les traite- partiei

ments sont calcules conformement aux reglements.

18 (1) Le coordonnateur pent donner aux juges de paix Directives

des directives portant sur des questions de droit et de proce-

dure.

(2) Les juges de paix suivent la directive donnee aux termes ^ffet sur les

du paragraphe (1), a moins qu'elle n'ait ete desapprouvee par
^"^^* ^

^^"^

le tribunal lors d'un appel ou d'une revision.

(3) Le coordonnateur fait publier les directives dans la Publication

^^ , ,,,r-^ des directives
Gazette de I Ontario.

19 Le juge de paix jouit de la meme immunite qu'un juge immunitd

de la Cour supreme en ce qui concerne la responsabilite per-

sonnelle.

20 (1) Le lieutenant-gouverneur en conseil peut, par Reglements

reglement

:

chap. C-34

a) prescrire des infractions visees aux lois du Parle-

ment du Canada, a I'exclusion du Code criminel ^^^:^-J^,^^

(Canada), dont un juge de paix-president peut etre

affecte au proces qui y est relatif

;

b) prescrire les renseignements qui doivent figurer

dans les rapports vises au paragraphe 13 (6);
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(c) prescribing the salaries of full-time justices of the

peace and prescribing the manner in which the sala-

ries of part-time justices of the peace shall be calcu-

lated, including the factors to be taken into account

and the method of calculation to be used;

Classes

Justices of

the peace

who are

public

servants

Contributions

Benefits

Territorial

limitations

(d) providing for the benefits to which full-time and
part-time justices of the peace are entitled;

(e) providing for the payment of additional compensa-
tion to full-time and part-time justices of the peace

for special assignments;

(f) prescribing duties that shall not be assigned to a

non-presiding justice of the peace.

(2) A regulation made under clause (1) (c) or (d) may pre-

scribe classes of full-time and part-time justices of the peace

for the purpose of salaries and benefits.

(3) A regulation made under clause (1) (c) or (d) may pro-

vide that the duties performed, in the course of their public

service employment, by justices of the peace who are also

employed in the public service of Ontario shall not be consid-

ered in calculating their salary and benefits under this Act.

(4) A regulation made under clause (1) (d) may require jus-

tices of the peace to contribute from their salaries part of the

cost of a benefit and may fix the amount of the contributions.

(5) A regulation made under clause (1) (d) may provide

that justices of the peace whose salaries are less than pre-

scribed amounts are not entitled to prescribed benefits.

(6) A regulation made under clause (1) (e) may be limited

territorially.

21.—(1) Section 2 of the Commissioners for taking Affidavits

Act, being chapter 75 of the Revised Statutes of Ontario, 1980,

is amended by adding thereto the following subsection:



1988 JUGES DE PAIX 21

c) prescrire les traitements des juges de paix a temps
plein et prescrire les modalites selon lesquelles sont

calcules les traitements des juges de paix a temps
partiel, y compris les facteurs dont il est tenu

compte et la methode de calcul utilisee;

d) prevoir les avantages sociaux auxquels ont droit les

juges de paix a temps plein et a temps partiel;

e) prevoir le versement d'une remuneration addition-

nelle aux juges de paix a temps plein et a temps
partiel en ce qui concerne les affectations particu-

lieres;

f) prescrire les fonctions qui ne sont pas assignees au
juge de paix non-president.

(2) Un reglement pris en application de I'alinea (1) c) ou d) Cat6gories

peut prescrire des categories de juges de paix a temps plein et

a temps partiel aux fins de leurs traitements et avantages

sociaux.

(3) Un reglement pris en application de I'alinea (1) c) ou d) ^w^ ^^ p^^

peut prevoir qu'il n'est pas tenu compte, en ce qui concerne le fonctionnaires

calcul de leurs traitements et avantages sociaux en vertu de la

presente loi, des fonctions qu'accomplissent dans le cadre de

leur travail au sein de la fonction publique des juges de paix

qui font egalement partie de la fonction publique.

(4) Un reglement pris en application de I'alinea (1) d) peut Cotisations

exiger que soient prelevees sur les traitements des juges de

paix des cotisations qui couvrent une partie du cout d'un

avantage social. Ce reglement peut egalement fixer le montant
des cotisations.

(5) Un reglement pris en application de I'alinea (1) d) peut Avantages

prevoir que les juges de paix dont les traitements sont infe-

rieurs a des montants presents n'ont pas droit a des avantages

sociaux presents.

(6) Un reglement pris en application de I'alinea (1) e) peut Limitations

etre assujetti a des limitations territoriales.

21 (1) L'article 2 de la Loi sur les commissaires aux

affidavits, qui constitue le chapitre 75 des Lois refondues de

rOntario de 1980, est modifie par adjonction du paragraphe

suivant

:
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Provincial

judges,

justices of

the peace

(la) Every provincial judge and every justice of the peace

is ex officio a commissioner for taking affidavits in Ontario.

(2) Section 13 of the said Act is amended by striking out

"notary public or justice of the peace" in the third line and
inserting in lieu thereof "or notary public".

22. Subsection 61 (3) of the Courts of Justice Act, 1984,

being chapter 11, is repealed.

23. Paragraph 1 of subsection 5 (1) of the Election Act,

1984, being chapter 54, is amended by adding at the end
thereof "or justices of the peace".

24. The Justices of the Peace Act, being chapter 227 of the

Revised Statutes of Ontario, 1980, the Justices of the Peace

Amendment Act, 1984, being chapter 8 and section 22 of the

EquaUty Rights Statute Law Amendment Act, 1986, being

chapter 64, are repealed.

25. Clause 8 (2) (c) of the Legislative Assembly Act, being

chapter 235 of the Revised Statutes of Ontario, 1980, is

amended by striking out "justice of the peace" in the first line.

26. Subsection 13 (1) of the Mining Act, being chapter 268

of the Revised Statutes of Ontario, 1980, is repealed.

27.—(1) Sections 1, 2, 3 and 5 and subsection 6 (1) of the

Public Authorities Protection Act, being chapter 406 of the

Revised Statutes of Ontario, 1980, are repealed.

(2) Subsection 7 (1) of the said Act is amended by striking

out "against the justice of the peace who made the conviction

or" in the second and third lines.

Commence-
ment

Short title

28. This Act comes into force on a day to be named by
proclamation of the Lieutenant Governor.

29. The short title of this Act is the Justices of the Peace

Act, 1988.
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(la) Every provincial judge and every justice of the peace Provincial

is ex officio a commissioner for taking affidavits in Ontario.* justfSs of

the peace

(2) L'article 13 de cette loi est modifle par substitution, a
«notary public or justice of the peace» a la troisieme ligne, de
«or notary public».

22 Le paragraphe 61 (3) de la Loi de 1984 sur les tribunaux

judiciaires^ qui constitue le chapitre 11, est abroge.

23 La disposition 1 du paragraphe 5 (1) de la Loi electorate

de 1984 i
qui constitue le chapitre 54, est modifiee par adjonc-

tion de «or justices of the peace».

24 La Loi sur lesjuges de paix, qui constitue le chapitre 227
des Lois refondues de I'Ontario de 1980, la Loi de 1984 modi-

fiant la Loi sur les juges de paix^ qui constitue le chapitre 8, et

Particle 22 de la Loi de 1986 modifiant des lois concemant les

droits a Vegalite, qui constitue le chapitre 64, sont abroges.

25 L'alinea 8 (2) c) de la Loi sur VAssemblee legislative, qui

constitue le chapitre 235 des Lois refondues de I'Ontario de
1980, est modifie par suppression des mots «justice of the

peace» a la premiere ligne.

26 Le paragraphe 13 (1) de la Loi sur les mines, qui consti-

tue le chapitre 268 des Lois refondues de I'Ontario de 1980, est

abroge.

27 (1) Les articles 1, 2, 3 et 5 et le paragraphe 6 (1) de la

Loi sur Vimmunite des personnes publiques, qui constitue le cha-

pitre 406 des Lois refondues de I'Ontario de 1980, sont

abroges.

(2) Le paragraphe 7 (1) de cette loi est modifie par suppres-

sion des mots «against the justice of the peace who made the

conviction or» aux deuxieme et troisieme lignes.

28 La presente loi entre en vigueur le jour que le lieute- Entree en

nant-gouvemeur fixe par proclamation.
vigueur

29 Le titre abrege de la presente loi est Loi de 1988 sur les Titre abrege

juges de paix.

*Les lois modifiees n'ayant ete promulguees qu'en anglais, il n'existe pas de

texte frangais exigeant une modification legislative.

Because the amended statutes were enacted only in English, there is no
French text to amend.
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EXPLANATORY NOTE

The purpose of the Bill is to ensure that related and unrelated persons who occupy

residential property will be treated equally under municipal zoning by-laws.
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An Act to prohibit Discrimination by
Municipalities against Unrelated Persons

Occupying Residential Property

HER MAJESTY, by and with the advice and consent of the

Legislative Assembly of the Province of Ontario, enacts as

follows:

1. The Planning Act, 1983 , being chapter 1, is amended by
adding thereto the following section:

34a. The authority to pass by-laws provided in subsec- No authority

tions 34 (1) and 37 (1) does not include and shall be deemed o*ri bas^^of

never to have included the authority to pass by-laws that dis- relationship

tinguish between persons who are related and persons who are

unrelated in respect of the occupancy of a building or struc-

ture.

2. This Act comes into force on the day it receives Royal commence-

Assent.

3. The short title of this Act is the Planning Amendment Short title

Act, 1988.
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EXPLANATORY NOTES

The purpose of the Bill is to create a legal presumption that custody of a child

should be granted jointly to both the child's parents, when both parents are seeking cus-

tody. The presumption is rebutted if the court determines that joint custody is not in the

best interests of the child.

The criteria by which a court determines the best interests of the child are altered in

some respects. Among the new criteria, the court is directed to consider the extent to

which each of the parents is prepared to co-operate with the other and to involve the

other in the child's life when granting sole custody.

A parenting agreement to guide the parents in their decision-making about the child

shall be made by the parents, with the aid of a mediator if they wish. Where the parents

are unable to reach agreement, a court-ordered parenting agreement will apply. Among
other things, a parenting agreement may provide for the appointment of a mediator,

including a court-appointed mediator, to resolve parents' differences of opinion concern-

ing what is in the best interests of the child, or concerning the interpretation of the

agreement itself.

Where a parent does not act in accordance with the requirements of the parenting

agreement, the court may rescind the order for joint custody and may grant sole custody

to the other parent.

Where there is a custody order that was made before the Bill comes into force, a

parent may apply after a specified period of time to a court for a review of the order

under these new criteria.
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An Act to amend the Children's Law Reform Act

HER MAJESTY, by and with the advice and consent of the
Legislative Assembly of the Province of Ontario, enacts as

follows:

1.—(1) Section 20 of the Children's Law Reform Act, being
chapter 68 of the Revised Statutes of Ontario, 1980, as enacted
by the Statutes of Ontario, 1982, chapter 20, section 1, is

amended by adding thereto the following subsection:

(la) In any proceeding in which, Presumption
in favour of

joint custody

(a) both parents of a child apply for joint custody of the

child;

(b) one parent applies for joint custody and the other
parent applies for sole custody of the child; or

(c) each parent applies for sole custody of the child,

it is presumed, in the absence of evidence to the contrary, that

joint custody of the child by both parents is in the best inter-

ests of the child.

(2) The said section 20 is further amended by adding thereto

the following subsection:

(2a) Where the parents of a child are granted joint custody ^^^"^^ where

of the child, each parent shall have equal rights and responsi-
^°'" '^"^^^ ^

bilities with respect to the physical, mental, moral and emo-
tional well-being of the child, including the making of deci-

sions about the child's education, health care and religious

training and, where practicable, the child shall reside with

each parent for an equal period of time.

(3) The said section 20 is further amended by adding thereto

the following subsection:

(3a) Despite subsection (3), where the parents of a child ^em, where
ioitit custodv

are granted joint custody of the child, each parent shall exer-
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cise the rights and accept the responsibilities of a parent on
behalf of them in respect of the child in accordance with the

terms of the parenting agreement that is made by the court

under subsection 29 (2) or filed with the court under subsec-

tion 29a (3).

2. Subsection 24 (2) of the said Act, as enacted by the Stat-

utes of Ontario, 1982, chapter 20, section 1, is repealed and the

following substituted therefor:

Best interests (2) In determining the best interests of a child for the pur-

poses of an application under this Part in respect of custody of

or access to a child, a court shall consider all the needs and
circumstances of the child including,

(a) the love, affection and emotional ties between the

child and,

(i) each person entitled to or claiming custody of

or access to the child,

(ii) the child's siblings, and

(iii) any half-siblings or step-siblings of the child

with whom the child has been customarily liv-

ing;

(b) the views and preferences of the child, where such

views and preferences can reasonable be ascer-

tained;

(c) the ability and willingness of each person applying

for custody of the child to provide the child with

guidance and education, the necessaries of life and
any special needs of the child;

(d) the empathic ability and the fitness to act as a par-

ent exhibited by each person applying for custody of

the child;

(e) any plans proposed for the care and upbringing of

the child;

(f) the stability of each environment in which it is pro-

posed that the child will live; and

(g) the relationship by blood or through an adoption

order between the child and each person who is a

party to the application.
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(2a) In a proceeding in which both parents of a child apply Attitude

for custody, the preference of one or both parents to assume curtodyS^
sole custody of the child is not relevant to the determination relevant

of the best interests of the child.

(2b) In a proceeding in which both parents of a child apply Co-operative

for custody, and the court determines that joint custody is not be'considered

in the best interests of the child, in granting sole custody of

the child, the court shall consider which parent has, among
other factors, shown a greater willingness to facilitate access

to the child by the other parent and to cooperate with and
involve the other parent in the physical, mental and emotional
well-being of the child.

3. Section 28 of the said Act, as enacted by the Statutes of

Ontario, 1982, chapter 20, section 1, is amended by adding
thereto the following subsection:

(2) In a proceeding in which both parents of a child apply Reasons for

for custody and the court does not grant joint custody to the whe?J^"^

parents, the court shall state in its reasons for judgment the presumption

findings of fact upon which it has determined that the pre- custody

sumption is rebutted. rebutted

f

4. Section 29 of the said Act, as enacted by the Statutes of

Ontario, 1982, chapter 20, section 1, is repealed and the fol-

lowing substituted therefor:

29.—(1) A court having jurisdiction under this Part may <^rder

make an order that varies an order made by any court in orde'"^

^"

respect of custody or access.

I

(2) An application to vary an order in respect of custody or

access shall not be made within eighteen months of the order.

(3) Despite subsection (2), an application to vary an order

in respect of custody or access may be made within eighteen

months after the order where there has been a material

change in circumstances that affects or is likely to affect the

best interests of the child.

Time

Idem, where
material

change

PARENTING AGREEMENTS

29a.—(1) Parents who are granted joint custody of a Parenting

dSTCcmcnt
child by the court shall enter into a parentmg agreement

respecting their exercise of the joint custody, the terms of

which may be determined with the assistance of a court-ap-

pointed mediator.
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Mandatory
terms

(2) A parenting agreement under subsection (1) shall

include terms respecting,

(a) the period or periods that the child shall reside with

each parent;

(b) the method by which the parents are to reach agree-

ment concerning major decisions about the child's

physical, mental, moral and emotional well-being;

(c) the method of resolving a disagreement between the

parents concerning the child's best interests or the

interpretation of the agreement; and

(d) the periodic review and renegotiation of the terms

of the agreement by the parents.

Parenting

agreement to

be filed with

the court

(3) Both parties to a parenting agreement under subsection

(1) shall file the agreement with the clerk of the court that

made the custody order within ninety days of the making of

the custody order, together with the parties' affidavit stating

that the agreement is in effect and has not been set aside or

varied by a court or subsequent agreement.

Court-

ordered
parenting

agreement

29b.—(1) Where a court grants joint custody of a child to

the child's parents, and the parents do not file a parenting

agreement under section 29a within ninety days after the

granting of custody, upon the application of one of the par-

ents, the court shall by order establish a parenting agreement
to which the parents are deemed to be parties that binds the

parents in their exercise of joint custody.

Terms of the

agreement
(2) A parenting agreement made by order of the court

under subsection (1) shall include the terms described in sub-

section 29a (2).

5. The said Act is amended by adding thereto the following

section:

Where a

parenting

agreement is

breached

38a. Where a party to a parenting agreement breaches

any material term of the agreement, a court may, upon the

application of the other party and despite subsection 29 (2),

make such order as the court considers appropriate in the cir-

cumstances, including making an order varying the custody

order to grant sole custody of the child to the applicant.

Commence-
ment

6. This Act comes into force on the day it receives Royal
Assent.
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7. The short title of this Act is the Children's Law Reform Short tiae

Amendment Act, 1988.

I
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EXPLANATORY NOTE

The Bill prohibits the use of spare tires that are not of the same type or size as the

other tires on a vehicle.
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An Act to amend the Highway Traffic Act

HER MAJESTY, by and with the advice and consent of the

Legislative Assembly of the Province of Ontario, enacts as

follows:

1. Section 51 of the Highway Traffic Act, being chapter 198

of the Revised Statutes of Ontario, 1980, is amended by adding

thereto the following subsections:

(4) No vehicle shall be operated on any highway if its tires Combination

are installed in a combination of construction types or sizes on °izes^^
°^

an axle, except where such types or sizes are equivalent by

tire industry standards.

(5) Subsection (4) applies in respect of all tires, including ^^em

temporary use spare tires.

2. This Act comes into force on the day it receives Royal Commence-

^
" " ment

Assent.

3. The short title of this Act is the Highway Traffic Amend- Short tiue

ment Act, 1988.
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EXPLANATORY NOTE

The purpose of the Bill is to amend the Human Rights Code, 1981 in light of a

recent court decision in order to insure that the occupancy of residential accommodations
cannot be restricted to exclude children in a parent and child relationship, even if the

children are less than eighteen years of age.
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An Act to amend the Human Rights Code, 1981

HER MAJESTY, by and with the advice and consent of the

Legislative Assembly of the Province of Ontario, enacts as

follows:

1. Section 20 of the Human Rights Code, 1981, being chap-

ter 53, as amended by the Statutes of Ontario, 1986, chapter

64, section 18, is further amended by adding thereto the fol-

lowing subsection:

(3) The right under section 2 to equal treatment with cwid under

respect to the occupancy of residential accommodation with- yeirs^^"

out discrimination because of family status is infringed where
a person is denied the sharing of such occupancy with his or

her child by reason only that the child is less than eighteen

years.

2. This Act comes into force on the day it receives Royal Commence-

Assent.

3. The short title of this Act is the Human Rights Code Short me

Amendment Act, 1988.
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EXPLANATORY NOTES

SECTION 1. The definition of "highway" is being expanded.

SECTION 2. Section 22 of the Act currently provides for the Minister to enter into

agreements with municipalities in respect of transportation. The new subsection 22 (3)

describes another class of agreement that may be entered into. The new subsection 22 (4)

confirms the power of municipalities to enter into the classes of agreements described.

SECTION 3. An internal reference is being corrected.

SECTION 4. Section 31 of the Act prohibits the construction of private roads, etc., that

provides access to the King's Highway except in accordance with a permit. The amend-
ment enlarges on this prohibition to include changes as well.

SECTION 5. The phrase "guard rail" is changed to the more appropriate "guide rail".

SECTIONS 6 and 7. Section 34 controls the uses that are permitted adjacent to the

King's Highway. Section 38 serves the same purpose in respect of controlled access high-

ways. The two sections had several provisions in respect of giving of notice to remove
obstruction, time of service of notice, right of the Ministry to enter land, etc., in com-
mon. These provisions have been condensed into section 34 as one subsection each rather

than repeated in both sections 34 and 38. This aspect is housekeeping.

In addition, the concept of portable signs is introduced into sections 34 and 38.

The terminology of "giving notice" is changed to "giving directions". The latter is a

more accurate term.

The consequences of not complying with a direction are set out more precisely.

SECTION 8. The section is rewritten to provide basically that a county council, as a

whole, may sit as a county road system committee.

SECTION 9. Section 47 of the Act sets out that payment pertaining to a county road

system shall be made on approval of the road committee as certified by the chairman.

The provision as rewritten permits the council to approve the payment.

SECTION 10. The subsection being deleted deals with the transfer of small bridges to

local municipalities.

SECTION 11. Subsection 63 (1) of the Act authorizes a county to regulate the activities

set out in the clauses. Two new clauses are added. Subsection 63 (2) is rewritten so that

the wording corresponds to the added clauses.

SECTION 12. Section 78 of the Act deals with the setting of rates for road purposes by

the council of a township.

SECTION 13. Section 90 of the Act deals with the designation of development roads

controlled by towns, villages in a territorial district or townships. The phrase "village in a

territorial district" is replaced by "village".
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An Act to amend the Public Transportation and
Highway Improvement Act

HER MAJESTY, by and with the advice and consent of the

Legislative Assembly of the Province of Ontario, enacts as

follows:

1. Clause 1 (e) of the Public Transportation and Highway
Improvement Act, being chapter 421 of the Revised Statutes of

Ontario, 1980, is repealed and the following substituted

therefor:

(e) "highway", includes a common and public highway,

street, avenue, parkway, driveway, square, place,

bridge, viaduct, trestle or any other structure inci-

dental thereto, any part of which is intended for or

used by the general public for the passage of

vehicles and includes the area between the lateral

property lines thereof.

2. Section 22 of the said Act is amended by adding thereto

the following subsections:

(3) The Minister may enter into an agreement with any intercity

municipality, including a district, metropolitan or regional s^^^^
municipality, with respect to any matter in relation to the

acquisition, establishment, extension, improvement or con-

struction of an intercity passenger facility to serve any one or

more areas in Ontario and the Minister may direct payment
out of moneys appropriated therefor by the Legislature to the

municipality for such purposes.

(4) Any municipality may enter into an agreement under Po^^r to
.

,
.^ '^ .

•' r J J o municipalities

this section.

3. Subsection 24 (2) of the said Act is amended by striking

out "section 30" in the sixth line and inserting in lieu thereof

"section 33".
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4. Clause 31 (1) (b) of the said Act is repealed and the fol-

lowing substituted therefor:

(b) shall construct or change the use of any private

road, entranceway, gate or other structure or facil-

ity as a means of access to the Kling's Highway,
other than a controlled-access highway.

5. Subsection 33 (3) of the said Act is amended by striking

out "guard" in the third Une and inserting in lieu thereof

"guide".

6.—(1) Subsection 34 (1) of the said Act is repealed and the

following substituted therefor:

Definitions (1) jn this scction,

"centre point of an intersection" is the point where the centre

line of the through part or parts of the King's Highway
meets the centre line of or the centre line of the prolonga-

tion of any other highway that intersects or meets the

King's Highway;

"portable sign" means a sign or advertising device that is not

permanently attached to the ground, a building or a struc-

ture or that is designed to be moved from place to place.

(2) Subsection 34 (2) of the said Act is amended by striking

out "or" at the end of clause (c) and by adding thereto the fol-

lowing clauses:

Direction to

stop sales,

etc.

(e) sell, offer for sale or display produce, goods or mer-

chandise upon the King's Highway; or

(f) construct or use any private road, entranceway,

gate or other structure or facility as a means of

access to the King's Highway.

(3) Section 34 of the said Act is amended by adding thereto

the following subsection:

(2a) The Minister may direct any person to stop selling,

offering for sale or displaying any produce, goods or merchan-

dise within 45 metres of any limit of the King's Highway or

within 180 metres of the centre point of an intersection and
every person to whom such direction is given shall forthwith

comply with the direction.
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(4) Subsection 34 (5) of the said Act is repealed and the fol-

lowing substituted therefor:

(5) The Minister may direct any owner of land, Notice to

remove, etc.

(a) to remove therefrom or alter thereon any building,

fence, gasoline pump or other structure or any
road, tree, shrub or hedge placed, erected or

altered;

(b) to remove therefrom or alter thereon any sign,

notice or advertising device displayed; or

(c) to close up any private road, entranceway, gate or

other structure or facility constructed or used,

in contravention of subsection (2).

(5a) Clause (5) (b) does not apply to a portable sign. Exception

(5b) Where a portable sign is displayed contrary to the pro- Direction to

visions of subsection (2), the Minister may direct,
remove

(a) the owner of the portable sign, if the Minister is

able to ascertain who and where the owner is;

(b) the person on whose behalf the portable sign is dis-

played, if clause (a) does not apply but the Minister

is able to ascertain who and where that person is; or

(c) the owner of the land on which the portable sign is

displayed, if clauses (a) and (b) do not apply,

to remove the sign.

(5c) Where a sign in respect of which a direction is given Removal of

under subsection (5b) is not removed within five days after
^*^"

the direction is given, the Minister may in writing authorize

any person to enter upon the land involved and to do what-

ever is necessary to remove the sign.

(5) Subsection 34 (6) of the said Act is amended by striking

out "notice" in the first line and inserting in lieu thereof "di-

rection" and by striking out "subsection (5)" in the first line

and inserting in lieu thereof "subsection (2a), (5), (5b), 38 (5)

or 38 (5b)".

(6) Subsection 34 (7) of the said Act is repealed and the fol-

lowing substituted therefor:
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Failure to

comply with

direction

(7) Where a direction given under subsection (5) or 38 (7)

is not complied with within thirty days after its receipt, the

Minister may in writing authorize any person to enter upon
the land involved to do whatever is necessary to comply with

the direction.

No liability

for damages
(7a) An authorization under subsection (5c), (7), 38 (5c) or

38 (7) is authority to the person named therein to enter on the

land described therein and to remove the sign as directed and
neither the Minister nor that person is liable for any damages
that may be caused in effecting the removal.

(7) Subsection 34 (8) of the said Act is repealed and the fol-

lowing substituted therefor:

Offence
(8) Every person who contravenes any of the provisions of

subsection (2), (3), 38 (2) or 38 (3) or who fails to comply
with a direction given under subsection (2a), (5), (5b), 38 (5)

or 38 (5b) is guilty of an offence and on conviction is liable to

a fine of not less than $50 and not more than $500 for a first

offence and not less than $200 and not more than $1,000 for

any subsequent offence.

(8) Subsection 34 (9) of the said Act is amended by striking

out ^'notice" in the Hrst line and inserting in lieu thereof

''direction".

7.—(1) Subsection 38 (1) of the said Act is repealed and the

following substituted therefor:

Definitions (1) In this scction,

"centre point of an intersection" is the point where the centre

line of the through part or parts of a controlled-access high-

way meets the centre line of or the centre line of the pro-

longation of any other highway that intersects or meets the

controlled-access highway;

"portable sign" means a sign or advertising device that is not

permanently attached to the ground, a building or a struc-

ture or that is designed to be moved from place to place.

(2) Subsection 38 (5) of the said Act is amended by striking

out "give notice to the owner of any land requiring him" in

the flrst and second lines and inserting in lieu thereof "direct

any owner of land".

(3) Section 38 of the said Act is amended by adding thereto

the following subsections:
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(5a) Clause (5) (b) does not apply to a portable sign. Exception

(5b) Where a portable sign is displayed contrary to the pro- Direction to

visions of subsection (2), the Minister may direct,
remove

(a) the owner of the portable sign, if the Minister is

able to ascertain who and where the owner is;

(b) the person on whose behalf the portable sign is dis-

played, if clause (a) does not apply but the Minister

is able to ascertain who and where that person is; or

(c) the owner of the land on which the portable sign is

displayed, if clauses (a) and (b) do not apply,

to remove the sign.

(5c) Where a sign in respect of which a direction is given Removal of

under subsection (5b) is not removed within five days after
^'^"

the direction is given, the Minister may in writing authorize

any person to enter upon the land involved and to do what-

ever is necessary to remove the sign.

(4) Subsections 38 (6), (7) and (8) of the said Act are

repealed.

(5) Subsection 38 (9) of the said Act is amended by striking

out "notice" in the first line and inserting in lieu thereof

"direction".

8. Section 45 of the said Act is repealed and the following

substituted therefor:

45.—(1) Where a county road system is established under County road

this Part, the county council shall, ^mmlttee

(a) act as a committee of the whole; or

(b) appoint by by-law from three to ten residents of the

county, who need not be members of the council, to

constitute a committee,

to direct the work to be done on the county road system.

(2) If a committee is constituted under clause (1) (b), the ^em

council, subject to subsection (3), may by by-law,

(a) regulate the term of office, reappointment, removal

from office and the filling of any vacancy; and
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Staggered

terms

(b) assign executive powers considered appropriate for

the effective operation of the committee.

(3) A committee constituted under clause (1) (b) shall be
set up so that,

(a) other than a committee consisting of four members,
not less than one-third of the members are

appointed to hold office for a term of three years,

not less than one-third of the members are

appointed to hold office for a term of two years and
the remaining members are appointed to hold office

for a term of one year; or

(b) for a committee consisting of four members, one
member is appointed to hold office for a term of

three years, one member is appointed to hold office

for a term of two years and two members are

appointed to hold office for a term of one year,

and thereafter all members shall be appointed for a term of

three years.

Re-
appointment

(4) Every member of the committee is eligible for reap-

pointment upon the expiry of his or her term of office.

Warden
member

(5) The warden of the county is ex officio a member of the

committee and may sit and vote thereon.

9. Section 47 of the said Act is repealed and the following

substituted therefor:

Payment,
how to be
made

47. No money shall be disbursed pertaining to the county

road system except by the county treasurer on the certificate

of the county road superintendent approved by the county

council and certified in writing by the warden of the county or

by the committee appointed to direct the work to be done on
the county road system as certified in writing by the chairman

thereof.

10. Subsection 53 (3) of the said Act is repealed.

11.—(1) Subsection 63 (1) of the said Act is amended by

striking out ''and" at the end of clause (a) and by adding

thereto the following clauses:

(c) the construction or alteration of any private road,

entranceway, gate or other structure or facility that

permits access to a road; and
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(d) any change in use of any private road, entranceway,
gate or other structure or facility that permits access

to a road.

(2) Subsection 63 (2) of the said Act is repealed and the fol-

lowing substituted therefor:

(2) A by-law passed under this section may provide for the Permits

issuing of a permit for any of the acts that may be regulated

under this section and may prescribe the form, terms and con-

ditions of the permit and the fees to be paid for it, and may
prescribe penalties for contravention of the by-law.

12. Section 78 of the said Act is repealed.

13. Subsection 90 (1) of the said Act is amended by striking

out "or village in a territorial district or of a" in the third line

and inserting in lieu thereof "village or".

14.—(1) This Act, except section 10, comes into force on Commence-

the day it receives Royal Assent.

(2) Section 10 comes into force on a day to be named by i^^™

proclamation of the Lieutenant Governor.

15. The short title of this Act is the Public Transportation Short title

and Highway Improvement Amendment Act, 1988.
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Bill 98 1988

An Act to amend the Public Transportation and
Highway Improvement Act

HER MAJESTY, by and with the advice and consent of the
Legislative Assembly of the Province of Ontario, enacts as

follows:

1. Clause 1 (e) of the Public Transportation and Highway
Improvement Act, being chapter 421 of the Revised Statutes of
Ontario, 1980, is repealed and the following substituted

therefor:

(e) "highway", includes a common and public highway,
street, avenue, parkway, driveway, square, place,

bridge, viaduct, trestle or any other structure inci-

dental thereto, any part of which is intended for or

used by the general public for the passage of

vehicles and includes the area between the lateral

property lines thereof.

2. Section 22 of the said Act is amended by adding thereto

the following subsections:

(3) The Minister may enter into an agreement with any intercity

municipality, including a district, metropolitan or regional ^^i^^^
municipality, with respect to any matter in relation to the

acquisition, establishment, extension, improvement or con-

struction of an intercity passenger facility to serve any one or

more areas in Ontario and the Minister may direct payment
out of moneys appropriated therefor by the Legislature to the

municipality for such purposes.

(4) Any municipality may enter into an agreement under Power to
,1..."^ i.'.' 1^

municipalities
this section.

3. Subsection 24 (2) of the said Act is amended by striking

out *'section 30" in the sixth line and inserting in lieu thereof

''section 33".
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4. Clause 31 (1) (b) of the said Act is repealed and the fol-

lowing substituted therefor:

(b) shall construct or change the use of any private

road, entranceway, gate or other structure or facil-

ity as a means of access to the King's Highway,
other than a controlled-access highway,

5. Subsection 33 (3) of the said Act is amended by striking

out '^guard" in the third line and inserting in lieu thereof

"guide".

6.—(1) Subsection 34 (1) of the said Act is repealed and the

following substituted therefor:

Definitions
(1) In this SCCtiOH,

Direction to

stop sales,

etc.

"centre point of an intersection" is the point where the centre

line of the through part or parts of the King's Highway
meets the centre line of or the centre line of the prolonga-

tion of any other highway that intersects or meets the

King's Highway;

"portable sign" means a sign or advertising device that is not

permanently attached to the ground, a building or a struc-

ture or that is designed to be moved from place to place.

(2) Subsection 34 (2) of the said Act is amended by striking

out "or" at the end of clause (c) and by adding thereto the fol-

lowing clauses:

(e) sell, offer for sale or display produce, goods or mer-
chandise upon the King's Highway; or

(f) construct or use any private road, entranceway,

gate or other structure or facility as a means of

access to the King's Highway.

(3) Section 34 of the said Act is amended by adding thereto

the following subsection:

(2a) The Minister may direct any person to stop seUing,

offering for sale or displaying any produce, goods or merchan-

dise within 45 metres of any limit of the King's Highway or

within 180 metres of the centre point of an intersection and
every person to whom such direction is given shall forthwith

comply with the direction.
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(4) Subsection 34 (5) of the said Act is repealed and the fol-

lowing substituted therefor:

(5) The Minister may direct any owner of land, Direction to

remove, etc.

(a) to remove therefrom or aher thereon any building,

fence, gasoline pump or other structure or any
road, tree, shrub or hedge placed, erected or
altered;

(b) to remove therefrom or alter thereon any sign,

notice or advertising device displayed; or

(c) to close up any private road, entranceway, gate or
other structure or facility constructed or used,

in contravention of subsection (2).

(5a) Clause (5) (b) does not apply to a portable sign. Exception

(5b) Where a portable sign is displayed contrary to subsec- Direction to

tion (2), the Minister may direct,
'^'"''''^

(a) the owner of the portable sign, if the Minister is

able to ascertain who and where the owner is;

(b) the person on whose behalf the portable sign is dis-

played, if clause (a) does not apply but the Minister

is able to ascertain who and where that person is; or

(c) the owner of the land on which the portable sign is

displayed, if clauses (a) and (b) do not apply,

to remove the sign.

(5c) Where a sign in respect of which a direction is given Removal of

under subsection (5b) is not removed within five days after
^'^"

the direction is given, the Minister may in writing authorize

any person to enter upon the land involved and to do what-
ever is necessary to remove the sign.

(5) Subsection 34 (6) of the said Act is amended by striking

out *'notice" in the first line and inserting in lieu thereof "di-

rection" and by striking out "subsection (5)" in the first line

and inserting in lieu thereof "subsection (2a), (5), (5b), 38 (5)

or 38 (5b)".

(6) Subsection 34 (7) of the said Act is repealed and the fol-

lowing substituted therefor:
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Failure to

comply with

direction

(7) Where a direction given under subsection (5) or 38 (7)

is not complied with within thirty days after its receipt, the

Minister may in writing authorize any person to enter upon
the land involved to do whatever is necessary to comply with
the direction.

No liability

for damages

Offence

(7a) An authorization under subsection (5c), (7), 38 (5c) or

38 (7) is authority to the person named therein to enter on the

land described therein and to remove the sign as directed and
neither the Minister nor that person is Uable for any damages
that may be caused in effecting the removal.

(7) Subsection 34 (8) of the said Act is repealed and the fol-

lowing substituted therefor:

(8) Every person who contravenes subsection (2), (3),

38 (2) or 38 (3) or who fails to comply with a direction given

under subsection (2a), (5), (5b), 38 (5) or 38 (5b) is guilty of

an offence and on conviction is Uable to a fine of not less than
$50 and not more than $500 for a first offence and not less

than $200 and not more than $1,000 for any subsequent
offence.

(8) Subsection 34 (9) of the said Act is amended by striking

out '^notice" in the first line and inserting in lieu thereof

''direction'*.

7.—<1) Subsection 38 (1) of the said Act is repealed and the

following substituted therefor:

Definitions
(1) In this scction,

"centre point of an intersection" is the point where the centre

line of the through part or parts of a controUed-access high-

way meets the centre line of or the centre line of the pro-

longation of any other highway that intersects or meets the

controlled-access highway;

"portable sign" means a sign or advertising device that is not

permanently attached to the ground, a building or a struc-

ture or that is designed to be moved from place to place.

(2) Subsection 38 (5) of the said Act is amended by striking

out "give notice to the owner of any land requiring him" in

the first and second lines and inserting in lieu thereof "direct

any owner of land".

(3) Section 38 of the said Act is amended by adding thereto

the following subsections:
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(5a) Clause (5) (b) does not apply to a portable sign. Exception

(5b) Where a portable sign is displayed contrary to the pro- Direction to

visions of subsection (2), the Minister may direct,

(a) the owner of the portable sign, if the Minister is

able to ascertain who and where the owner is;

(b) the person on whose behalf the portable sign is dis-

played, if clause (a) does not apply but the Minister

is able to ascertain who and where that person is; or

(c) the owner of the land on which the portable sign is

displayed, if clauses (a) and (b) do not apply,

to remove the sign.

(5c) Where a sign in respect of which a direction is given Removal of

under subsection (5b) is not removed within five days after
^'^"

the direction is given, the Minister may in writing authorize

any person to enter upon the land involved and to do what-

ever is necessary to remove the sign.

(4) Subsections 38 (6), (7) and (8) of the said Act are

repealed.

(5) Subsection 38 (9) of the said Act is amended by striking

out ''notice" in the first line and inserting in lieu thereof

"direction".

8. Section 45 of the said Act is repealed and the following

substituted therefor:

45.—(1) Where a county road system is established under county road

this Part, the county council shall, ^mmlttee

(a) act as a committee of the whole; or

(b) appoint by by-law from three to ten residents of the

county, who need not be members of the council, to

constitute a committee,

to direct the work to be done on the county road system.

(2) If a committee is constituted under clause (1) (b), the w^""

council, subject to subsection (3), may by by-law,

(a) regulate the term of office, reappointment, removal

from office and the filling of any vacancy; and



6 Bill 98 PUBLIC TRANSPORTATION, ETC. 1988

Staggered

terms

Re-
appointment

Warden
member

(b) assign executive powers considered appropriate for

the effective operation of the committee.

(3) A committee constituted under clause (1) (b) shall be
set up so that,

(a) other than a committee consisting of four members,
not less than one-third of the members are
appointed to hold office for a term of three years,

not less than one-third of the members are

appointed to hold office for a term of two years and
the remaining members are appointed to hold office

for a term of one year; or

(b) for a committee consisting of four members, one
member is appointed to hold office for a term of
three years, one member is appointed to hold office

for a term of two years and two members are

appointed to hold office for a term of one year,

and thereafter all members shall be appointed for a term of
three years.

(4) Every member of the committee is eligible for reap-

pointment upon the expiry of his or her term of office.

(5) The warden of the county is ex officio a member of the

committee and may sit and vote thereon.

9. Section 47 of the said Act is repealed and the following

substituted therefor:

Payment,
how to be
made

47. No money shall be disbursed pertaining to the county
road system except by the county treasurer on the certificate

of the county road superintendent approved by the county
council and certified in writing by the warden of the county or
by the committee appointed to direct the work to be done on
the county road system as certified in writing by the chairman
thereof.

10. Subsection 53 (3) of the said Act is repealed.

11.—(1) Subsection 63 (1) of the said Act is amended by
striking out "and" at the end of clause (a) and by adding
thereto the following clauses:

(c) the construction or alteration of any private road,

entranceway, gate or other structure or facility that

permits access to a road; and
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(d) any change in use of any private road, entranceway,
gate or other structure or facility that permits access

to a road.

(2) Subsection 63 (2) of the said Act is repealed and the fol-

lowing substituted therefor:

(2) A by-law passed under this section may provide for the Permits

issuing of a permit for any of the acts that may be regulated

under this section and may prescribe the form, terms and con-

ditions of the permit and the fees to be paid for it, and may
prescribe penalties for contravention of the by-law.

12. Section 78 of the said Act is repealed.

13. Subsection 90 (1) of the said Act is amended by striking

out "or village in a territorial district or of a" in the third line

and inserting in lieu thereof "village or".

14.—<1) This Act, except section 10, comes into force on commence-

the day it receives Royal Assent.
"*°

(2) Section 10 comes into force on a day to be named by wem

proclamation of the Lieutenant Governor.

15. The short title of this Act is the Public Transportation short title

and Highway Improvement Amendment Act, 1988.
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EXPLANATORY NOTES

The Bill continues the Ministry of Transportation and Communications under the

name Ministry of Transportation.

Section 5 of the Bill protects individuals acting in good faith from personal liability

in tort.
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An Act to amend
Ministry of Transportation and Communications Act

HER MAJESTY, by and with the advice and consent of the

Legislative Assembly of the Province of Ontario, enacts as

follows:

1. The title of the Ministry of Transportation and Com-
munications Act, being chapter 289 of the Revised Statutes of

Ontario, 1980, is repealed and the following substituted

therefor:

Ministry of Transportation Act

2. Section 1 of the said Act is repealed and the following

substituted therefor:

1. In this Act, Definitions

"Minister" means the Minister of Transportation;

"Ministry" means the Ministry of Transportation.

3. Subsection 2 (1) of the said Act is repealed and the fol-

lowing substituted therefor:

(1) The ministry of the public service known as the Ministry Ministry

continued
of Transportation and Communications is continued under the

name of the Ministry of Transportation.

4. Subsection 4 (1) of the said Act is amended by striking

out ''and Communications" in the fifth line and in the eighth

line.

5. The said Act is further amended by adding thereto the

following section:

9.—(1) No action or other proceeding for damages shall immunity

be instituted against the Deputy Minister, any officer or

employee of the Ministry, anyone acting under the authority
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Crown
liability

R.S.O. 1980,

c. 393

of the Minister or the Deputy Minister, or anyone appointed
under any Act assigned to the Minister for any act done in

good faith in the execution or intended execution of the per-

son's duty or for any alleged neglect or default in the execu-

tion in good faith of the person's duty.

(2) Notwithstanding subsections 5 (2) and (4) of the Pro-

ceedings Against the Crown Act, subsection (1) does not

relieve the Crown of liability in respect of a tort committed by
a person mentioned in subsection (1) to which it would other-

wise be subject.

Reference in

other Acts,

etc.

R.S.O. 1980,

c. 289

6. A reference in any Act, regulation, order in council,

ministerial order, or act or thing made or done under any Act,

to the Minister of Transportation and Communications, the

Deputy Minister of Transportation and Communications, the

Ministry of Transportation and Communications or the

Ministry of Transportation and Communications Act shall be
deemed to be a reference to the Minister of Transportation, the

Deputy Minister of Transportation, the Ministry of Transpor-
tation or the Ministry of Transportation Act, respectively.

Commence-
ment

7. This Act shall be deemed to have come into force on the

29th day of September, 1987.

Short title 8. The short title of this Act is the Ministry of Transporta-

tion and Communications Amendment Act, 1988.
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EXPLANATORY NOTES

Section 213 originally enacted in 1968 provided a method of apportionment of the

sums required by a divisional board among the municipalities and localities in the school

division. The section has not been used for that purpose since 1970. In addition, section

213 provided for an arbitration of the amounts to be apportioned to the municipalities

and locaUties by the treasurers of the municipalities and, in the event of an objection to

the award, for a referral of the matter to the Ontario Municipal Board for final decision.

Section 213 is repealed and the amended section 214 now provides for a review of

an apportionment made in accordance with the regulations by the treasurers of the

municipalities within the school division. The decision of the treasurers is final.

The nature of the review is set out in subsection 214 (2) (see subsection 2 (1) of the

Bill) and the powers of the treasurers upon the review are set out in subsection 214 (6)

(see subsection 2 (3) of the Bill).

A provision that entitles ratepayers in a locality to have representation at the review

is also included in subsections 214 (13) and (14) (see subsection 2 (3) of the Bill).
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An Act to amend the Education Act

Review

HER MAJESTY, by and with the advice and consent of the
Legislative Assembly of the Province of Ontario, enacts as

follows:

1. Section 213 of the Education Act, being chapter 129 of
the Revised Statutes of Ontario, 1980, is repealed.

2.—(1) Subsection 214 (2) of the said Act is repealed and
the following substituted therefor:

(2) Where, in respect of any year, the council of a munici-
pality is of the opinion that the apportionment made under a

regulation made under subsection (1) is incorrect because of,

(a) an error or omission in the determination of the

amount of the assessment of one or more munici-

palities or localities in the school division;

(b) an error or omission in the apphcation of a factor

used to equalize the assessment of one or more
municipalities or localities in the school division;

(c) an error or omission in a calculation; or

(d) the failure to apply one or more provisions of the

regulation,

the council may apply to the divisional board within thirty

days after receiving the apportionment from the divisional

board for a review to determine the correct proportion of the

sums required for public school purposes and for secondary

school purposes that each municipality or part thereof or

locality shall bear in each year.

(2) Subsection 214 (5) of the said Act is repealed and the fol-

lowing substituted therefor:

(5) Upon receipt of the application referred to in subsec- Meeting

tion (2), the divisional board shall direct its chief executive
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officer to call a meeting of the treasurer of the county or the

regional municipality and the treasurers of the municipalities

within the school division.

(3) Subsection 214 (6) of the said Act, as re-enacted by the

Statutes of Ontario, 1987, chapter 17, section 3, is repealed

and the following substituted therefor:

Review by
treasurers

(6) At the meeting, the treasurers shall review and, where
appropriate, revise the proportion of the amounts to be raised

by each municipality or part thereof or locality in accordance
with the regulation.

Interpretation (7) Por the purposes of subscction (5), in the case of The
Muskoka Board of Education, the treasurer of the county or

regional municipality shall be the treasurer of The District

Municipality of Muskoka.

Decision
(8) The treasurers shall make their decision in writing and

shall file a copy of the decision with the chief executive officer

of the divisional board.

Idem
(9) Upon receipt of the decision, the chief executive officer

shall forthwith send a copy of the decision to the clerk of each
municipality by registered mail.

Decision final (iQ) The dccision of the treasurers is final.

Effect of

decision
(11) The decision of the treasurers is effective only in

respect of the year for which the decision is made.

Apportion-

ment where
unorganized

territory

becomes part

of school

division

(12) Where, in any year, territory without municipal organ-

ization is included in a school division and property therein is

assessed for the first time for the purpose of levying rates and
collecting taxes for school purposes, such assessment shall, for

the purposes of apportionment of costs for that year under
this section, be the assessment on which taxes are levied in

that year and an application for a review under subsection (2)

may be made within thirty days after receiving the apportion-

ment from the divisional board.

Territory

without

municipal

organization

(13) In territory without municipal organization that is

deemed to be a district municipality in a school division, five

ratepayers resident in such district municipality have the same
powers as the council of a municipality under subsection (2)

and may appoint one ratepayer to act as treasurer for the pur-

poses of this section.
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(14) Where the ratepayers cannot agree as to who shall be i^em

the treasurer, the chief executive officer of the divisional

board shall designate a person to act as treasurer.

(15) An application for a review under this section does not l«^.

relieve the council of a municipality of its duty to levy and col- "Sng
lect the amounts requisitioned by the board as apportioned to review

the municipality.

(16) Where, in respect of any year, a municipality in a Adjustment

school division has, under section 215, levied the amounts that Tp^^rtionment

were requisitioned by the divisional board and the amounts altered

are altered as a result of the decision of the treasurers, the
provisions of subsections 219 (2) and (3) apply in respect of

the alteration.

(17) Subsections (2) to (16) do not apply to an area munici-

pality in The Regional Municipality of Sudbury, The Regional
Municipality of Haldimand-Norfolk or to a local municipality

in a county where an assessment update has been carried out

under subsection 368b (2) of the Municipal Act.

Non-appli-

cation

R.S.O. 1980,

c. 302

3.—(1) Subsection 215 (3) of the said Act is amended by
striking out "subsection 213 (1)" in the fourth and fifth lines

and inserting in lieu thereof "the regulation made under sub-

section 214 (1)".

(2) Clause 215 (4) (b) of the said Act is amended by striking

out "subsection 213 (1)" in the fourth line and inserting in lieu

thereof "the regulation made under subsection 214 (1)".

4.—(1) Where an apportionment is made by a divisional Transition

board in the year 1988 prior to the date that this Act comes
into force and a council of a municipality is of the opinion that

the apportionment imposes an undue burden on the ratepayers

of the municipality or part thereof, and the council applies to

the divisional board for an arbitration to determine the propor-

tion of the sums required for public school purposes and for

secondary school purposes, the application shall be dealt with

as an application for a review as if sections 1, 2 and 3 of this

Act were in force.

(2) Subsection (1) applies to an application made by five i^^™

ratepayers resident in a deemed district municipality in terri-

tory without municipal organization who have the same powers

as a council of a municipality under subsection 214 (13) of the

Education Act as re-enacted by subsection 2 (3) of this Act. R.S.O. 1980,

c. 129
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Commence- 5, xhis Act comes into force on the day it receives Royal
ment . .

^ j

Assent.

Short title 5, The short title of this Act is the Education Amendment
Act, 1988.
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Bill 100 1988

An Act to amend the Education Act

HER MAJESTY, by and with the advice and consent of the
Legislative Assembly of the Province of Ontario, enacts as

follows:

1. Section 213 of the Education Act, being chapter 129 of

the Revised Statutes of Ontario, 1980, is repealed.

2.—(1) Subsection 214 (2) of the said Act is repealed and
the following substituted therefor:

(2) Where, in respect of any year, the council of a munici- Review

pality is of the opinion that the apportionment made under a

regulation made under subsection (1) is incorrect because of,

(a) an error or omission in the determination of the

amount of the assessment of one or more munici-

palities or localities in the school division;

(b) an error or omission in the application of a factor

used to equalize the assessment of one or more
municipalities or localities in the school division;

(c) an error or omission in a calculation; or

(d) the failure to apply one or more provisions of the

regulation,

the council may apply to the divisional board within thirty

days after receiving the apportionment from the divisional

board for a review to determine the correct proportion of the

sums required for public school purposes and for secondary

school purposes that each municipality or part thereof or

locality shall bear in each year.

(2) Subsection 214 (5) of the said Act is repealed and the fol-

lowing substituted therefor:

(5) Upon receipt of the application referred to in subsec- Meeting

tion (2), the divisional board shall direct its chief executive
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officer to call a meeting of the treasurer of the county or the

regional municipality and the treasurers of the municipalities

within the school division.

(3) Subsection 214 (6) of the said Act, as re-enacted by the

Statutes of Ontario, 1988, chapter 23, section 8, is repealed

and the following substituted therefor:

Review by
treasurers

(6) At the meeting, the treasurers shall review and, where
appropriate, revise the proportion of the amounts to be raised

by each municipality or part thereof or locality in accordance
with the regulation.

Interpretation
(7) por the purposcs of subscction (5), in the case of The

Muskoka Board of Education, the treasurer of the county or
regional municipality shall be the treasurer of The District

Municipality of Muskoka.

Decision
(8) The treasurers shall make their decision in writing and

shall file a copy of the decision with the chief executive officer

of the divisional board.

Idem
(9) Upon receipt of the decision, the chief executive officer

shall forthwith send a copy of the decision to the clerk of each
municipality by registered mail.

Decision final (10) The decision of the treasurers is final.

Effect of

decision
(11) The decision of the treasurers is effective only in

respect of the year for which the decision is made.

Apportion-

ment where
unorganized

territory

becomes part

of school

division

(12) Where, in any year, territory without municipal organ-

ization is included in a school division and property therein is

assessed for the first time for the purpose of levying rates and
collecting taxes for school purposes, such assessment shall, for

the purposes of apportionment of costs for that year under
this section, be the assessment on which taxes are levied in

that year and an application for a review under subsection (2)

may be made within thirty days after receiving the apportion-

ment from the divisional board.

Territory

without

municipal

organization

(13) In territory without municipal organization that is

deemed to be a district municipality in a school division, five

ratepayers resident in such district municipality have the same
powers as the council of a municipality under subsection (2)

and may appoint one ratepayer to act as treasurer for the pur-

poses of this section.
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(14) Where the ratepayers cannot agree as to who shall be ^^^^

the treasurer, the chief executive officer of the divisional

board shall designate a person to act as treasurer.

(15) An application for a review under this section does not Le^y

relieve the council of a municipality of its duty to levy and col- "tShig
lect the amounts requisitioned by the board as apportioned to review

the municipality.

(16) Where, in respect of any year, a municipality in a Adjustment

school division has, under section 215, levied the amounts that Tp^rtionment

were requisitioned by the divisional board and the amounts altered

are altered as a result of the decision of the treasurers, the

provisions of subsections 219 (2) and (3) apply in respect of

the alteration.

(17) Subsections (2) to (16) do not apply to an area munici- Non-appu-

pality in The Regional Municipality of Sudbury, The Regional

Municipality of Haldimand-Norfolk or to a local municipality

in a county where an assessment update has been carried out

under subsection 368b (2) of the Municipal Act. R s.o. i980,

3.—(1) Subsection 215 (3) of the said Act is amended by
striking out '^subsection 213 (1)" in the fourth and fifth lines

and inserting in lieu thereof ''the regulation made under sub-

section 214 (1)".

(2) Clause 215 (4) (b) of the said Act is amended by stril^ing

out "subsection 213 (1)'' in the fourth line and inserting in lieu

thereof "the regulation made under subsection 214 (1)".

4.—(1) Where an apportionment is made by a divisional Transition

board in the year 1988 prior to the date that this Act comes

into force and a council of a municipality is of the opinion that

the apportionment imposes an undue burden on the ratepayers

of the municipality or part thereof, and the council applies to

the divisional board for an arbitration to determine the propor-

tion of the sums required for public school purposes and for

secondary school purposes, the application shall be dealt with

as an application for a review as if sections 1, 2 and 3 of this

Act were in force.

(2) Subsection (1) applies to an application made by five ^^^^

ratepayers resident in a deemed district municipality in terri-

tory without municipal organization who have the same powers

as a council of a municipality under subsection 214 (13) of the

Education Act as re-enacted by subsection 2 (3) of this Act. RS-O. i980,

c. 129
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Commence- 5, jhis Act comcs into forcc on the day it receives Royal
Assent.

Short title 6, xhe short title of this Act is the Education Amendment
Act, 1988.
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EXPLANATORY NOTE

The repeal of the Act is brought forward in conjunction with an amendment to the

Construction Lien Act, 1983 whereby it is considered that suppUers shall receive better

protection.
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An Act to repeal the Ministry of Transportation

and Communications Creditors Payment Act

HER MAJESTY, by and with the advice and consent of the

Legislative Assembly of the Province of Ontario, enacts as

follows:

1. The Ministry of Transportation and Communications
Creditors Payment Act, being chapter 290 of the Revised Stat-

utes of Ontario, 1980, is repealed.

2.—(1) This Act comes into force on a day to be named by Commence-

proclamation of the Lieutenant Governor.

(2) Notwithstanding section 1, the Ministry of Transportation Continued

and Communications Creditors Payment Act continues to apply ^^^ ^ '"

in respect of labour, material or services supplied as a result of

a contract, as defined in that Act, made before this Act comes
into force.

3. The short title of this Act is the Ministry of Transporta- Short title

tion and Communications Creditors Payment Repeal Act, 1988.
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EXPLANATORY NOTE

Subsection 3 (1) of the Act is recast to remove the reference to the Ministry of
Transportation and Communications Creditors Payment Act. The effect is that contracts
that were covered by that Act will fall under the Construction Lien Act, 1983. A Bill

repealing the Ministry of Transportation and Communications Creditors Payment Act is to
be introduced in conjunction with this Bill.
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An Act to amend the Construction Lien Act, 1983

HER MAJESTY, by and with the advice and consent of the

Legislative Assembly of the Province of Ontario, enacts as

follows:

1. Subsection 3 (1) of the Construction Lien Act, 1983, being

chapter 6, is repealed and the following substituted therefor:

(1) Subject to section 16 (where lien does not attach to the p^^^^"'**

premises), this Act binds the Crown.
Crown

2. The Construction Lien Act, 1983 does not apply m Linuted

respect of labour, material or services supplied as a result of a ^^^ ^^ '""

contract, as defined in the Ministry of Transportation and Com-
munications Creditors Payment Act, being chapter 290 of the

Revised Statutes of Ontario, 1980, made before this Act comes

into force.

3. This Act comes into force on a day to be named by proc- Coimnence-

lamation of the Lieutenant Governor.

4. The short title of this Act is the Construction Lien short title

Amendment Act, 1988.
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EXPLANATORY NOTES

The purpose of the Bill is to protect from civil liability and disciplinary action doc-

tors and other health-care personnel who withhold or cease life-sustaining procedures in

accordance with a patient's wishes as set out in a living will.

Criteria are established to execute a valid living will in sections 2 and 3 and to

revoke it in section 4.
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An Act respecting Living WiUs

HER MAJESTY, by and with the advice and consent of the

Legislative Assembly of the Province of Ontario, enacts as

follows:

1. In this Act, Definitions

"declarant" is a person who executes a living will;

"life-sustaining procedure" means a medical procedure or

treatment that is performed or applied for the purpose of

postponing the moment of death, but does not include a

medical procedure or treatment that is performed or

applied for the purpose of alleviating pain;

"living will" is a written declaration refusing consent to the

performance of a life-sustaining procedure on the declarant

if and when the declarant has a terminal condition and is

no longer mentally competent;

"mentally competent" means having the ability to understand

the subject-matter in respect of which consent may be

required and able to appreciate the consequences of giving

or withholding consent;

"physician" means a legally qualified medical practitioner;

"terminal condition" means an incurable and irreversible con-

dition such that death is imminent and may only be post-

poned by the performance of a life-sustaining procedure.

2. A person who has attained the age of majority and is Living wiu

mentally competent may execute a living will.

3.—(1) A living will is valid for the purposes of this Act
jy^f^^^'^y^f

if,
'"'"^ ^

(a) it is in writing;

(b) it is signed at its end by the declarant;
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Duration

Pregnancy

Revocation

(c) the declarant signs it or acknowledges his or her sig-

nature in the presence of two or more witnesses

who are present at the same time;

(d) two or more of the witnesses sign it in the presence
of the declarant;

(e) none of the witnesses are related to the declarant,

are potential beneficiaries of the declarant's estate

or are financially responsible for the declarant; and

(f) it is dated on the day it is executed.

(2) A living will that has not been revoked ceases to be
valid on the day that is five years after its execution if the

declarant is mentally competent on that day.

(3) A living will is not vaUd while the declarant is pregnant.

4.—(1) A living will is revoked if the declarant,

(a) destroys, defaces or directs a person who is not
related to him or her to destroy or deface the living

will with the intention of revoking it;

(b) signs a document directing the revocation of the liv-

ing will before one witness who is not related to the

declarant; or

(c) indicates to a person who is not related to the

declarant, orally or by other non-written means of

communication, an intention to revoke it.

Application

of subs. (1)
(2) Subsection (1) applies whether or not the declarant is

mentally competent.

When living

will effective
5.—(1) A living will takes effect for the purposes of this

Act when it is given to a physician who is responsible for the

declarant's medical care and treatment.

To be
included

in records

(2) The physician who is given a living will shall record its

existence in the declarant's medical records and insert the liv-

ing will itself in the declarant's medical records.

Physician

notified of

revocation

(3) A living will that has been given to a physician ceases to

be effective for the purposes of this Act when the physician or

another physician who is responsible for the declarant's medi-
cal care and treatment.
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(a) is given the document that revoked the living will

pursuant to clause 4 (1) (a) or (b); or

(b) is notified of the revocation by the person to whom
the intention to revoke was made pursuant to clause

4 (1) (c).

(4) The physician who is notified under clause (3) (a) or (b) ^o be in-

that the living will has been revoked shall immediately record records'"

the fact in the declarant's medical records and shall immedi-
ately remove the living will from the declarant's medical rec-

ords.

6.—(1) No action, disciplinary action or other proceeding ^o liability

for damages lies against any person for any act done or omis-

sion made in good faith and without negligence in the obser-

vance of a living will.

(2) Subsection (1) applies even if the living will was not I'lem

valid, had ceased to be valid or had been revoked if the per-

son acting in accordance with the direction in the living will

had no actual notice or reason to believe it was not valid, had
ceased to be valid or had been revoked.

7.—(1) No person may demand that another person exe-

cute a living will as a condition to being insured for or receiv-

ing health care services.

Condition to

insurance

(2) A requirement that a person execute a living will as a Condition

condition for being insured for or receiving health care ser-

vices is void.

8. A death that occurs subsequent to an act done or omis-

sion made in the observance of a living will shall be deemed
not to be a suicide or self-induced death under a policy of life

insurance.

Life

insurance

9. Except as provided in clause 4 (1) (a) and subsection offence to

5 (4), a person who knowingly conceals, defaces or destroys

another person's living will is guilty of an offence and on sum-

mary conviction is liable to a fine of not more than $1,000 or

to imprisonment for not more than one year, or to both.

10.—(1) This Act does not create any presumption as to No
. presumption

the intention or wishes of a person who has not executed a liv- created

ing will.

(2) This Act does not impose an obligation to perform a No
fp •• . ^ 1 11- • J ^^u obligations

life-sustaining procedure where the obligation does not other- created

wise exist at law.
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Commence- jj, xhis Act comcs into forcc on the day it receives Roval
ment . ,

' •'

Assent.

Short title 12. The short title of this Act is the Living Will Act, 1988.
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EXPLANATORY NOTE

The Bill increases the monetary jurisdiction of the Provincial Court (Civil Division)

across the province from $1,000 to $3,000.



Bill 104 1988

An Act to amend the Courts of Justice Act, 1984

HER MAJESTY, by and with the advice and consent of the

Legislative Assembly of the Province of Ontario, enacts as

follows:

1.—(1) Clause 78 (1) (a) of the Courts of Justice Act, 1984,

being chapter 11, is amended by striking out "$1,000" in the

third line and inserting in lieu thereof "$3,000".

(2) Clause 78 (1) (b) of the said Act is amended by striking

out "$1,000" in the third line and inserting in lieu thereof

"$3,000".

(3) Subsection 78 (2) of the said Act is repealed.

2. Clause 87 (1) (f) of the said Act is repealed.

3. This Act comes into force on the day it receives Royal Commence-

Assent.

4. The short title of this Act is the Courts of Justice Amend- Short title

ment Act, 1988.
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EXPLANATORY NOTE

The Bill provides for a non-partisan explication of the proceedings in the House as

part of the existing daily television coverage.
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An Act to amend the Legislative Assembly Act

HER MAJESTY, by and with the advice and consent of the
Legislative Assembly of the Province of Ontario, enacts as

follows:

1. The Legislative Assembly Act, being chapter 235 of the

Revised Statutes of Ontario, 1980, is amended by adding
thereto the following section:

75a.—(1) The Speaker shall establish a position on the Broadcast

staff of the Office of the Assembly to be known as the broad-
"""'"^"t^*"^

cast commentator.

(2) The duties of the broadcast commentator shall be to duties

summarize and explain in a non-partisan manner each day's

proceedings of the Assembly.

(3) The broadcast commentator's comments shall be Recording

recorded and broadcast by the same systems that are used to broadcast

provide electronic Hansard coverage of the Assembly.

2. This Act comes into force on the day it receives Royal Commencement

Assent.

3. The short title of this Act is the Legislative Assembly short title

Amendment Act, 1988.












